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HONORABLE DAVID G. TRAGER 
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RICHARD I. ROSENKRANZ, Esq. 
Attorney for Defendant 


The defendant, Angel Rosario ("Rosario"), is 


charged with knowingly and intentionally possessing 26.82 


grams of heroin found on his person in violation of 21 U.S.C. | 


§844(a), which evidence he now moves to suppress pursuant to 


Fed.R.Crim.P. 41(£). He claims that he was arrested on 


| 


April 29, 1975, without a warrant and without probable cause, 


and that the search of his person made incidental thereto 
was illegal. The arrest occurred under the following cir- 


cumstances: 


On January 16, 1975, Horace Balmer, a detective 
employed by the Federal Drug Enforcement Admin” ation 
("DEA") as an undercover agent, purchased 50.7 grams of 
heroin from Jose Gonzalez in an apartment in Brooxlyn, and 
again on March 5, 1975, purchased 77.86 grams of heroin from 
the same Gonz-lez at the same apartment. On each occasion 
another person known as "Angel" was present and participated 
in the negotiations and sale -f heroin, and, on the cc. ond 
date, actually delivered the heroin to Balmer when the sale 


took place, 


As was the DEA practice, these sales were reported 


by the undercover agent Balmer to other DEA officers and City 


police officers, including police officer George LeMoine of 
the New York Drug Enforcement Task Force. LeMoine read 


Balmer's written report, in which Balmer described Gonzalez's 
P > 


1/ 


confederate as an unknown white male, possibly called Angel, — 
28 years old, 5'8" tall, light complexion, weighing 155 lbs. 


Balmer also orally described "Angel" without any more 


17 In the second report Gonzalez's confederate was referred 
™ to as "John Doe ‘Angel',’ 


’ 


Specificity, and also described Gonzalez to LeMoine who, 


* . ' = = ~ | - . . 
to Rosario s arrest, had observed Gonzalez in person, 


On April 29, 1975, officer LeMoine, who was 

ifically seeking Gonzalez for the purpose of makirz an 
arrest, saw Gonzalez sitting in the driver's seat of a van 
parked at Fourth Avenue and 53rd Street in Brooklyn. He 
also saw Rosario, then unknown to him, standire next to the 
van, talking to Gonzalez. LeMoine, who was driving in the 
opposite direction, made a "U" turn and came back, intending 
to arrest Gonzalez. LeMoine and his partner saw the van with 
xosario in the passenger seat, moving away from the curb, 
whereupon the officers drove up, blocked the van's path, and 
identified themselves as police officers. The .tdered 
Gonzalez and Rosario as well as two other persons in the back 
of the van to remove themselves, and promptly arrested Gon- 
zalez. At the same time LeMoine asked Rosario his name and 


upon hearing the response "Angel Rosario," arrested him under 


the belief that Rosario was the person described to him by 


Balmer as the Angel who was Gonzalez's confederate in the 
heroin sales. LeMoine then searched Rosario and found in the 
pocket of his jacket a cigarette box and a small wallet 


between which were six tinfoil packets containing a white 


powder, subsequently identified as heroin. The descriptior 
of Rosario prepared after his arrest, stated that he was a 


white male, 32 years old, 5'7" tall, weighing 155 lbs. 


The Government concedes that Angel Rosario is 
not the person who assisted Gonzalez in his drug sales to 
detective Balmer in January and March, 1975, but it argues 
that the search was justified as incidental to an arrest 
Supported by probable cause. The sx issue here is whether 
LeMoine had probable cause to arrest Rosario for the offense 
committed by another person described to LeMoine as "Angel". 


For the reasons discussed below, we conclude that officer 


LeMoine did not have such probable cause and, therefore, 


the motion to suppress must be granted, 
Discussion 


At the outset, it is necessary to note that the 
arrest was not made by a federal uificer but by LeMoine, a 
New York City police officer. Such officers are authorized 
under the N.Y¥.Crim.Proc.Law §140.10(1)(b) (McKinney 1971) 
to make a warrantless arrest when the officer has "reasonable 


cause to believe" that the person committed a crime. While 


it is the New York law that determines the validity of the 


arrest, see United States v. Di Re, 332 U.S. 581, 588-91 
(1948), it happens that the New York standard is substantially 
the same as the Federal standard of "probable cause" for 
arrest. See United States ex rel, Gonzales v. Follette, 
397 F.2d 232, 234 (2d Cir. 1968); Sams v. New York State 


Board of Parole, 352 F.Supp. 296, 300 n.21 (S.D.N.Y. 1972). 


As appears from the facts, this is a case of 
mistaken identity of an innocent person who the police officer 
believed from information forwarded to him was a person 
who had committed an offense. The issue is whether this 
officer had "reasonable cause to believe" that the innocent 
person had committed the offense, i.e., whether he had 
"probable cause" to arrest that person. Referring to arrests 


by warrants, the Fourth Amendment states specifically that 


"no Warrants shall issue, but upon probable cause, supported — 
by Oath or affirmation, and particularly describing the place 
to be searched, and the persons or things to be seized." : 
(Emphasis added.) These specifics of "probable cause" must 
likewise be met when a warrantless arrest is made. As we 
read the Amendment, such ar arrest can only be made if the 


person to be arrested has been "particularly" described. 


Good faith alone is not a substitute for specific “escription 


and is not enough to constitute probable cause. Such good 
faith must be grounded upon facts which make that faith 
reasonable. Carroll v. United States, 267 U.S. 132, 161 
(1925). The facts as they appear to the arresting officer 
must be judged not by a subjective standard but by an ob- 
jective standard. Terry v. Ohio, 392 U.S. 1, 21-22 (1968); 
United States v. Tramontana, 460 F.2d 464 (2d Cir. 1972). 
As stated by Mr. Justice Douglas in Henry v. United States, 
361 U.S. 98, 104 (1959): “Under our system suspicion is 
not enough for an officer to lay hands on a citizen. It is 
better, so the Fourth Amendment teaches, that the guilty 
sometimes go free than that citizens be subject to easy 


arrest." 


While society has a valid interest in the de- 
tention of those suspected of committing crimes, it has an 
equally valid interest in the freedom of individuals from 
arbitrary interference. See Brinegar v. United States, 
338 U.S. 160, 176 (1949). A warrantless arrest, as 


distinguished f: an arrest based upon a warwant, should 


receive careful judicial scrutiny since it bypasses the safe- 


guards provided by an objective determinaticn of probable 
cause required by the issuance of a warrant. Beck v. Ohio,» 


379 LS. 89, 96 (1964). While it is true that LeMoine had 
probable cause to believe that a felony had been committed 

by some one named "Angel", the question is whether he had 
probable cause to believe that Rosario was that "Angel" 

who hac committed that felony. Certainly he had not seen 
with his own eyes the "Angel" who had committed the felony, 
and there was nothing that Rosario did in his presence that 
wouid lead a man of reasonable prudence and caution to be- 
lieve that Rosario had or was about to commit a ieee. 
Consequently, LeMoine was obligated before the arrest to make 
certain that the person to be arrested as "Angel" was the 
person described to him by Balmer. As stated by Mr. Justice 
Powell in United States v. Watson, 44 U.S.L.W. 4112, 4118 
n.4 (U.S. Jan. 26, 1976), probable cause must not only warrant 
a man of reasonable prudence and caution to believe that an 


offense had been committed, but also "that the person to be 
> Pp 


arrested was the offender."" The description given by Balmer 


to LeMoine was of an unknown person, "possibly called "Angel'." 


The physical description as to weight, height, color and age 
would fit a very large group of ordinary young men. The 
clothing worn by "Angel" as described by Balmer was not the 


apparel worn by Rosario at the time of the arrest. Also 


the arrest occurred seven weeks after Balmer's report, 


allowing ample time for further investigation of the identity 


and whereabouts of the real "Angel." Cf. United States v. 


McCarthy, 473 F.2d 300, 305-06 (2d Cir. 1972) (crime in 
actual progress). The only circumstances in LeMoine's favor 
were the facts that Rosario was found in the company of 
Gonzalez and that at the time of the arrest he answered to 


the name of "Angel." 


It seems clear that if Rosario had not been in 
the company of Gonzalez, there could have been no possible 
basis for his arrest, from which it appears that the descrip- 
tion by Balmer of Gonzalez's confederate was entirely too 
skimpy an identification to risk the invasion of Rosario's 
liberty without more. The ,resence of Rosario with Gonzalez 
on the theory of guiit by association is not sufficient to 
tip the scales in LeMoine's favor. Sibron v. New York, 
392 U.S. 40 (1968). Here, unlike United States v. Salas, 
488 F.2d 939, 941 (Sth Cir. 1974), the identity of the 


offender rather than the identity of the crime was crucial. 


This is not a case where an arrest was made with 


probable cause and the innocence of the suspect was later 


9 
proved, as in Pierson v. Ray, 386 U.S. 547, 550 (1967), nor 
a case where conduct on the part of Rosario led the police 


officer to reasonably believe that a crime was being com- 


mitted, as in Feguer v. United States, 302 F.2d 214, 245-48 


(8th Cir.), cert. denied, 371 U.S. 872 (1962), and in Sams 


New York State Board of Parole, 352 F.Supp. 296 (S.D.N.Y. 
1972). This case, however, does bear some analogy to Hill v. 
California, 401 U.S. 797 (1971), and Clay v. United States, 
394 F.2d 281, 285-86 (8th Cir.), cert. denied, 393 U.S. 926 
(1968). In both of those cases there was a mistaken identity 
arrest but the descriptions were much more precise and the 
circumstances were much more suspicious. See also United 


States ex rel. Kirby v. Sturges, 510 F.2d 397, 399-401 (7th 


Cir.), cert. denied, 95 S.Ct. 2424 (1975). 


There is no question that this case is a close one% 
but the Court concludes that the arrest of an innocent person 
should be carefully scrutinized and that a more precise and 
identifying description is required than here present. The 
arrestee should be "particularly described", and a general 
physical description applicable to innumerable citizens 
without more is insufficient. Cf. Williams v. Alioto, 


No. C-74-0865 ACW (N.D. Cal., filed April 25, 1974), 


10 


15 Crim. L. Rep. 2187, appeal docketed, No. 74-2149, 9th Cir. 


June 18, 1974; Commonvealth v. Berrios, 437 Pa. 
A.2d 342 (1970); ALI, A Model Code of Pre-Arraignment Pro- 


cedure § 110.2, Pt. IA-Commentary at 270 (April 1975 Draft). 
The motion to suppress is granted, 


SO ORDERED. 


Dated: Brooklyn, New Yx 
March 10, 1976, 
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U.S.D.C.d. 
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Acting Official Court Reporter. 
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DAVID G. TRAGER, ESQ. 


United States Attorney 
BY: ELIA WEINBACH, ESQ., AUSA. 


RICHARD ROSENKRANTZ, ESQ. 
Attorney for Defendant 


THE COURT: Good afternoon. 

MR. WEINBACH: uood afternoon. 

The government will present two witnesses. 
I just want to make a short apology to the 


court. I do not think I informed the officer in 
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the morning, Detective Balmer, that the trial would 
go on today. They appeared in their street clothes. 
THE COURT: It does not make any difference 
to me. 
MR. ROSENKRANTZ: It does not bother me, sir. 
THE COURT: What bothers us are the facts only. 
This was up once before and somebody did not 
appear? 
MR. ROSENKRANTZ: Yes. The defendant did not 
appear. Then he appeared after that. 


THE COURT: Gentlemen, the briefs are here. 


A 16 
Balmer 3 

This is the case of United States of America 
against Angel Roserio. I will hear it. 

MR. WEINBACH: I had my secretary deliver a 
letter to yiu alerting you to the case. I wanted to 
make sure you received it. 

THE COURT: I got that, yes. 

MR. WEINBACH: May we proceed? 

THE COURT: Yes. 

MR. WEINBACH: The government calls Detective 


Horace Balmer. 


HORACE S.A t. 8-8 Bs having been first duly sworn 


the the Cierk of the court, was examined and testified 
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as follows: 
DIRECT EXAMINATION 
BY MR. WEINBACH: 
Q Detective Balmer, by whom are you employed? 
By the New York City Police Department. 
Q In what capacity? 
As a detective. 
Q For how long have you been a detective with 
the Police Department? 
Almost 11 years. 


Q Directing your attention to January 8, 1975, 


* 
17 
Balmer 4 
did you have occasion to be working in an undercover 
capacity on that date? 
A That's correct. 


Q Do you know a police officer George LeMoine? 


I 

Q How do you know him? 

As a fellow officer working out of the same unit. 

Q Did you meet with officer LeMoine on that day; 
that is, January 8, 1975? 
A Yes. 

Q Where did you meet with him? 

Sixth and Dean Street, in Brooklyn, Kings County. 


Q Do you remember who else was present when you 
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met with him? 
A Yes. There was Detective Frank Caban. 
Q Anyone else? 
Yes. 
Q Who is that? 
Another individual who is not a police officer. 
Q What exactly is he? 
An informant. 
Q As a result of that meeting -- 
THE COURT: I am sorry. What were the streets? 


THE WITNESS: Sixth Avenue and Dean Street. 
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BY MR. 


A 18 


Balmer 

MR. ROSENKRANTZ: What date {is this? 

THE COURT: January 8. I suppose he 1s 
going to talk about the first arrest with Jose 
Gonzalez. 

MR, ROSENKRANTZ: I do not think it is relevant. 

THE COURT. I think 1t is relevant. 

MR. ROSENKRANTZ: 1 would concede there was 
probable cause to arrest Jose Gonzalez. 

THE COURT: I am overruling you. That is not 
i. 2 sole person. 

MR. ROSENKRANTZ: This arrest took place on 
April 29. That was t first time this defendant 
was ever arrested. 

THE COURT: It might be relevant. 

MR. ROSENKRANTZ: If I am prepared to stipu- 
late there was valid reason to arrest Jose Gon 1lez -- 

THE COURT: No. i have overruled you. Let's 
not waste time. I cculd be 100 percent wrong. 

MR. ROSENKRANTZ: I thought I would save 
you time. 

THE (‘ OURT: No. There was another objective. 
He had something else in mind, I think. If he duces 
not, he will lose. 


WEINBACH: 


A 19 


Balmer 6 

Q As a result of that meeting, did you have 
occasion on that day to go in an apartment in Brooklyn? 
fh Yes. 

Q Where did you go? 

725 Fourth Avenue. 

Q With whom did you go? 

With the informant and Detective Caben. 

Q This was an apartment building? 

Yes. I entered the apartment only with the informant. 

I went over to the residence with Detective Caban 
driving the official government vehicle. 


Q You entered an apartment in this building? 


Yes. 
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Q Did you meet anyone in that apartment? 

Yes, I did. 

Q Whom did you meet in the apartment? 

Jose Gonzalez. 

Q What occurred in that apartment, if anything? 
A I was introduced by the informant to Jose Gonzalez 


and immediately after, we held a conversation pertaining 


to the future purchase of heroin from Jose Gonzalez. 
As a result of the cu sersation, I received a sample 
for no charge of heroin from Mr. Gonzalez. 


Q You took that heroin and left the apartment 
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20 
Balmer 


at some point? 
fe You are correct. 
Q Did you go with the informant? 
I left with the informant. 
Q What did you do with the heroin you received? 
A It was taken to tne New York Drug Enforcement Task 
Force office where it was placed into 4 sealed envelope 
and it was turned over to police officer LeMoine who de- 
livered it to the D. E. A. chemist. 
THE COURT: LeMoine was not a chemist? 
THE “WITNESS: No. He delivered it to the 
A. chemist. 


Where did you turn over the heroin? 


A It was placed into the New York Irug Enforcement 
Task Force vault and he took custody « day after. 

Q Did you have occasion to discuss with officer 
LeMoine your transactions with Jose Gonza’ez? 
A Yes, I dif 

Q When was that? 
A Immediately after the introducti * and the receiving 
of the sample. 


Q This would have been the same date, January 8, 


That's correct. 


q 2] 


Balmer 8 


Q 


At tnat time, did you physically describe 
| Gonzalez to officer LeMoine? 

' A Yes, I did. 
= | Q Did you prepare a report regarding your meeting 


with Gonzalez on January 8, 1975? 


, A I did, 
(Two-pacge document was marked Govern- 
, ment's Exhibit 1 for identification. ) 
z © Q Detective Balmer, I show you Government's 
r 
g il Exhibit 1 and ask you if you can identify it. 
we 
x 
t 12 A I can, 
F 
0 13 Q What is {t? 
) 
. 14 a That is my report that I prepared on January 8, 1975. 
2 
<q 
, as 15 | Q How do wu recognize it? 
16 | A I recognize it by my signature and what I said. 
|| MR. WEINBACH: I ask that {t be received for 
18 purposes of the hearing. 
9 | MR. ROSENKRANTZ: No objection, 
20 || (Government's Exhibit 1, two-page 


report, received in evidence. ) 


Q Directing your attention, Oetective Balmer, to 
| 
7 January 16, 1975, did you have occasion to go to the 
” apartment of the man who is known to you now as Jose Gonzalez? 
25 iI 


A Thet's correct. 


ee 


Balmer & 


Did you meet with Jose Gonzalez on January 16, 


Yes, I did. 
Q Was this in the same apartment as when you had 
met with Gonzalez on January 8? 
A That's correct. 
Q Did you sae Jose Gonzalez in that apartment? 
Yes, I did. 


Q Did you go with anyone else to meet Jose Gonzalez? 


I was alone. 


Fr REPORTING 


Q You entered that apartment. Was anyone else 
in the apartment? 


A Yes, there was. 
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Q Who was in that apartment? 


A male and a female. 


Q What happened in that apartment on that date? 
A We held a conversation, myself and the unknown mate 
and Mr. Gonzalez, about the purchase of an ounce of heroin. 
As &@ result, I was promised to receive an ounce of heroin 


that day. 


I left the apartment and came back subsequently around 


5:00 or 5:15 and received an ounce of heroin. 


Q Did you have any conversavions with this unknown 


male? 


23 


Balmer 
Yes, I did. 
Q Did you @ver learn his name on that day? 
. On that day I was led to believe that his mame was 


Angel due to the fact that he was called by the female 


on a couple of occasions and by Jose Gonzalez. I was 
not told it was a fact. 
THE COURT: Both of them called him Angel? 
THE WITNESS: Yes. 
THE COURT: That included Jose? 
THE WITNESS: Yes. 
THE COURT: All right. 


BY MR. WEINBACH: 
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q Did you have a conversation with this man 


PAUL 


named Angel? 


A Yes. 


Q What, 1f anything, did he say to you? 
o He guaranteed me that the hercin I was getting from 
Jose Gonzalez would be of good quality. Also, he said 
they would not be in business that long if they were 
selling bad heroin. 

Also, Jose Gonzalez told the young lady to exhibit 


some heroin she had in her possession, to show me that the 


heroin was a rock. 


THE COURT: Who did this? 
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A 24 
Balmer 
THE WITNESS: “ @ unknown female. 

Q Was this in the presence of the man named 
Angel? 

A Yes, it was. 

Q There came a time when you left that apartment 
and you returned the same evening and purchased an amount 
of heroin? 

A Yes. 

0 Was the man Angel present when the purchase of 
the heroin took place? 
A Yes. 

Q Where physically was he in relation to Jose 
Gonzalez? 

6 We were all in the living room which was small. 

Q How did the heroin pass; from Jose Gonzalez 
to you? 

A That's correct. 

Q And Angel was present at the time? 

Yes. 

Q You paid for that heroin on this occasion? 

Yes. : 

Q How much did you pay for it, approximately? 

A I believe I was supposed to pay 23 or $2,400. I 


paid $100 less due to the fact that we hac made arrangements 
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Balmer 
I didn't have enough money. 

We had talked about a driver's license for Mr. 
Gonzalez. There was a promise that.I would get him a 
driver's license and I would take $100 off the price of 
the heroin. 

Q You took the heroin anc you left the apartment. 
What did you do with the heroin? 

A A field test was given to the heroin which met with 
positive results. It was then placed into a properly 
sealed envelope, placed into the vault and subsequently 
deiivered to the D. E. A. chemist at 555 57th Street, New 
York City. 

Q Detective Balmer, de you know if officer LeMoine 
kept custody of that exhibit that you purchased on January 
16, 1975? 

A He took custody from the vault the day after. 
THE COURT: He took it to the vault? 
THE WITNESS: We placed it in the vault. 
THE COURT: Why did you bring in LeMoine? 
THE WITNESS: He wae the case officer. 

Q Detective Balmer, did you have any conversations 
with officer LeMoine sanauiiibet the transaction that took 
place on January 16, 1975? 


A Yes, I did. 
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A 26 
Balmer 
Q When? 


The same day. - 


Q Where was that? 
4 In Brooklyn after the purchase at the Drug Enforce- 
ment Task Force office and a few days after. 
( Did you describe the individuals whom you had 
met that day and from whom you had purchased heroin? 
B I did. 
Q Could you tell the court how you described to 
officer LeMoine the person Jose Gonzalez? 
THE COURT: Did you make a report? 
THE WITNESS: Yes, I did. 
MR. WEINBACH: I can show it to you. 


THE COURT: Isn't that description in the 
report? 
MR. WEINBACH: Yes. 
COURT: I think that will be important. 
(Two-page report was marked Govern- 


ments Exhibit 2 for identification. 


Q I am showing you what has been marked Govern- 
ment's Exhibit 2 and I ask you to identify it. 
A Yes, it is my report. 

Q Is this a report of the transaction that took 


place on January 16, 19757 


Oo 
z 
\- 
e 
se) 
a 
Ww 
x 
i 
4 
W 
3 
12) 
a 
\e] 
© 
a 
2 
<q 
a 


ee | 


Balmer 
That's correct. 
Q How do you recognize it as your report? 
By my signature and what I state in my report. 
MR. WEINBACh: I ask that it be received for 
the purposes of the hearing. 
MR. ROSENKRANTZ: No objection. 


(Government's Exhibit 2 marked in 
evidence.) 


Q Detective Balmer, do you recall how you described 
the man Jose Gonzalez to officer LeMoine on January 16, 
1975? 
A Yes, I do. 
Q How did you describe him to officer LeMoine? 
THE COURT: Who are you talking about? 
MR. WEINBACH: Jose Gonzalez. 
i Male, white, five feet seven inches, 150 pounds, light 
complexion, long dark brown hair. 
He was wearing blue dungarees, white T-shirt and a 


gold necklace. 

Q Had you described the man known as Angel to 
officer LeMoine? 
A Male, white, approximately 28 years old, five feet 
eight inches, 155 pounds, light complexion, blue trousers, 


multicolored T-shirt and sneakers. 
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Q Is the word "Angel" in that report? 
| A a ‘ 
! Q Directing your attention to March 4, 1975, d4éd 


yvu have occasion on that day to make arrangements with 
| Jose Gonzalez to meet with him on the following day, that 


is, on March 5, 19757 


| A That's correct. 5 
’ Q For what purpose? 
Z ” THE COURT: Wait a minute. That report was 
: a dated January 16. He made arrangements on January 16. 
a He made .-rangements to meet him in March? 
: i THE WITNESS: On March 4th I made arrangements 
’ - 68 to meet on March 5th. 
15 | THE COURT: What happened after the January 
16 | meeting? 


| 
7 | Q Directing your attention to March 4, 1975, 
° 


did you make arrangements with Jose -- 


THE COURT: First, what heopened on March 4? 
Did you meet anyone on March 47 


Q 


Did you meet anyone on March 4? 


22 | A No. It was done telephonically. I ¢clephonically 


got in touch with Jose Gonzalez and made arrangements to 


meet him on March 5, 1975. 


Q Did you meet him on March 5, 1975? 
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I did. 

Q Where did you meet him? 

725 4th Avenue in apartment £3. 

Q This is the same apartment you had met Jose 
Jonzalez on the 8th and the 16th of January? 
4K That's correct. 

Q Did you go with anyone to that apartment? 

I was alone. 

Q Was there a specific agent who had driven you 
to the apartment? 
i That's correct. He did not go in. 

Q Was this a special agent of the Drug Enforce- 
ment Administration? 
A That's correct. 

Q You @mtered that apartment at some point, is 
that correct? 
A That's correct. 

Q Did you see Jose Gonzalez? 

Yes. 

Q Did you see anyone else in the apartment? 

I did. 

Q Who was that? 

The John Doe, Angel. 


THE COURT: I have heard a lot of the angels 
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Balmer 
in church but never a John Doe angel. 
THE WITNESS: I didn't know his complete name. 
COURT: You saw the same Angel? 


WITNESS: Yes. 


this the same Angel you met on January 16, 


That's correct. 

Q Did there come a time when you agreed to pur- 
chase heroin from J2se Gonzalez on that day? 

A Yes, that's correct. 

Q Was Angel present when you came to the agree- 
ment with Jose Gonzalez? 
A Yes. 

Q What, if anything, occurred after you reached 
the agreement to purchase heroin? 

f 1 delivered the driver's license to Jose Gonzalez 
and Jose Conzalez directed Angel to get the heroin. He 
went out of the room and came back shortly afterwards with 
the two ounces of heroin. 

I was supposed to pay $4,600 but Angel wanted me to 
also get him a license. So $100 was knocked off the price. 
I believe I paid $4,500 for it. 

After Angel gave me the heroin, I went to give Angel 


the money and Mr. Gonzalez sort of knocked Angel's hand 
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Balmer 
Out of the way and took the money. 
THE COURT: He took the money. How much? 
THE WITNESS: I believe it was $4,500. 

Q Did you have any other conversations with the 
man named Angel on that day? 
A Yes. 

Q What was the substance of that conversation? 

He wanted a driver's license. 

Q Did he give you the name that he wanted the 
driscr's license in? 
A Yes, he did, 

Q Do you recall what the name was? 

Yes. 

Q What was the name? . 

Luis Vasquez, I believe. 

Q You took the heroin and you ieft the apartment. 
What did you do with the heroin? 
r A field test was administered to the heroin. It met 
with positive results and it was sent to the New York Drug 
Enforcement Task Force where it was sealed, weighed and 
placed into the proper envelope and placed into the vault. 


Q Did you meet with officer LeMoine on March 5, 


H 
Balmer 

Q When did you meet with him? 
4 Immediately after I left the apartment and at the 
Task Force office. 

Q Did you have occasion to discuss the transac- 
tion that occurred in the apartment? 
A On both occasions. 

Q Dia you have occasion to describe the individuals 
in the apartment? 


f I did. 


Q Did you make a report of the transaction that 
you had engaged in on that day? 


A I did. 


MR. WEINBACH: Can I have this marked. 
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(Two-page report was marked Government's 
Exhibit 3 for identification.) 
THE COURT: Let me get the date. The second 
meeting was on March 5, right? 
THE WITNESS: That's correct. 
THE COURT: All right. 


BY MR. WEINBACH: 


Q Detective Balmer, I am going to show you what 
| has been marked as Government's Exhibit 3 for identification 
| and ask you if you can identify it. 


} A I can. 
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Q What is {t? 
f This is the rep6rt I prepared in reference to the 
March 5 meeting with Gonzalez. 

Q dow do you recognize it? 

By my signature and what 1s stated in it. 

MR. WEINBACH: I ask that it be received, your 

Honor. 

THE COURT: All right. 

MR. ROSENKRANTZ: No objection. 
(Government's Exhibit 3 marked in 
evidence.) 

Q Detective Balmer, in your report did you have 


occasion to describe a man named Jose Gonzalez? 
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A I did. 

How did you describe him? 
A The same general description as I gave you before and 
I said he was wearing a multiculored T-shirt and dungarees. 


Q Did you have occasion to describe the perscn 


named Angel? 

K I did. 
Q How did you describe him in the report? 
He was wearing a white T-shirt and light brown slacks. 
Q Are these generally the same descriptions that 


you gave to officer LeMoine on March 5, 1975 and January 16, 
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THE COURT: Did officer LeMcine see these 
reports? 

Q Do you know if officer LeMoine saw the reports? 
A He did. Those reports would be handed over to his 
particular group, which I am not in. 

THE COURT: He 1s the case officer? 

THE WITNESS: Yes. So he matntains the file. 

THE COURT: Outside of the reports, you gave 
him the same description orally? 

THE WITNESS: That's correct. 

Q The substance that you had purchased on March 5 
was tested by a chemist. Did you have occasion to learn 
that the substance you purchased was heroin? 

A That's correct. 

Q Is that true for the substance you purchased 
on vanuary 16 and the substance you had received on wo. iuary 
8th? 

4 That's correct. 

Q After March 5, 1975, did you ever have occasion 

to see Jose Gonzetez again? 
a Yes, I did. 
Q Where did you see him? 


New York Drug Enforcement Task Force office. I saw 
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him in between this time and at the New York Drug Enforce- 
ment office. I aiso saw yim at MacDonald's on 3rd Street 
and Sixth Avenue. 

Q When you saw him at the New York Drug Enforce- 
ment Task Force, under what circumstances did you see him? 


A He was placed under arrest. 


Q Was that approximately April 29, 1975? 


0 10 

z Q Between March 5, 1975 and April 29 when he was 

0 4 

° 

Hi . arrested, had you seen Jose Gonzalez? 

« 

— 12 | 

= A No. | 

- 13 

a Q Between March 5, 1975 and April 29, 1975, did 

) 

2 7 you ever see the man Angel? ‘ 
a ’ 
a 


aS A No, I didn't. 


Do you know whether there was ever an arres¢e 


Q 


warrant for Jose Gonzalez? 


wvuldn't know. 


A I 


” Q Do you know if there was ever an arrest warrant 


20, || «for the man named Angel’ 


A I wouldn't know. 


22 Q At some point you learned that Jose Gonzalez 
23 || ~=had been arrested, is that correct? 


A That's correct. 


Q From whom did you learn he had been arrested? 
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Balmer 
Police officer LeMoine. 
Q Did you also learn that a man named Angel had 
been arrested? 
A That's correct. 
Q Do you see the man Angel who had been under 
arvest? 
A That's correct. 
Q Is that gentleman sitting in the courtroom? 
Yes. 
Q The man who you see in the cou~* is not the 
Angel from whom you purchased heroin, is that correct? 
A No, it ‘s not. 
MR. WEINBACH: I have no further questions 
of this witness. 
CROSS-EXAMINATION 
BY MR. KOSENKRANTZ: 
Detective Balmer, do you speak Spanish? 
No, I don't. Very little. 
Q Have you worked with persons of cat! origin? 
Yes. 
Q Is the name Angel a common or an uncommon nawe 
among persons of Latin origin? 
THE COURT: Do you mean Spanish? Latin could 


be Italian. What do you want? 
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Balmer 
MR. ROSENKRANTZ: Spanish. 

I wouldn't know how common. 

Q You have heard it before? 
B I heard people called Angel. I have heard the name 
Angel called before. 4 

Q The only description that you say you gave 
concerning this person who in your report of January 16 
you state he is the unknown male, possibly called the Angel, 
is: male, white, approximately 28 years of age, five feet 
eight inches tall, 155 pounds, and light complexion; is 
that correct? 


A That's correct. 


THE COURT: Let me see the other report. 
Are the descriptions the same in the other report? 
MR. ROSENKRANTZ: It refers to the other report 
for the description. The second report, your Honor, 
only adds the clothing. It does not refer to a 
physical description. 
THE COURT: It refers to Angel but no description. 
MR. ROSENKRANT2Z: It refers to a previous 


description 


THE COURT: In the report, he is only described 


MR. ROSENKRANTZ: Yes, in Government's 2, 


38 Balmer 
THE COURT: That is dated 1/17/75. 
BY MR. ROSENKRANTZ: 
Q Were any photographs taken of these individuals 
during the surv2illance? 


A I was not a part of the surveillance. 


Q Do you know whether any photographs were taken? 


I don't know. 

Q Were you ever asked to identify any photographs? 
No, I was not -- 

Was I ever asked to identify photographs? 

Q Yes. 


It is possible. I really can't answer that. I don't 
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Q Were you called to D. E. A. headquarters on 


29, 1975? 


No, I was not. 
you come there? 
not. 
Say you saw Gonzalez at D. E. A. headquarters 
on April 29? 
A I never said that. 
Q Where did you see him? 
At the New York Drug Enforcement Task Force office. 


Q Were you called there? 
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No. I work there. 

Q How many persons had been arrested that night? 
oa I don't recall. Quite a few people were sovented 
and were there. 

Q How many people were arrested with Gonzalez? 

I don't know. ; 

Q How many persons were you asked to identify at 
that time? 

A Two. 

Q Were those the only two persons you were asked 
to look at or «sre there other persons? 

‘ I may have seen other people. I don't know. 

Q You do not know? 

MR. WEINBACH: I do not see the relevance. 
MR. ROSENKRANTZ: There were four persons ar- 
rested in this car. It was not just Angel and 

Gonzalez. 

MR. WEINBACH: The testimony was he saw them 
at the Task Force office. 

THE COURT: There were not four persons ar- 
rested -- well,not by him. 

MR. ROSENKRANTZ: I want to know how many 
peopte he was asked to look at. 


THE COURT: To show what? 
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MR. ROSENKRANTZ: To show he was not only 
asked to look at Gonzalez and this defendant. 

THE COURT: He is not identifying this de- 
fendant. As a matter of fact, he knew this defend- 
ant was not the Angel he saw in the apartment. 

You just testified that this Angel was called 
Angel by both Gonzalez and some female and, yet, 
in your report you said "possibly called Angel." 

What do you mean by that? 

THE WITNESS: In other words, diring the con- 
versations, it appeared to me they were calling tim 
Angel. I was not exactly sure whether they were 
saying Angel. There was another name I thought I 
heard but I heard Angel more 

THE COURT: Was he or was he not called Angel? 

THE WITNESS: In other words, on the second 
occasion, I am sure, yes, he was called Angel. On 


the first occasicn, I was not sure. 


THE COURT: On the second occasion, you were 


certain -- 
THE WITNESS: ef sitely 
THE COU"T: -- that he wis called Angel. 


When they used Angel, did they refer to him? 


THE WITNESS: That's correct. 
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THE COURT: Was the real Angel ever arrested? 
THE WITNESS: Not to my knowledge. 
BY MR. ROSENKRANTZ: 
Q You say this person who you say was named 
Angel asked to have a driver's license produced in the 
name of Luis Vazquez? 
a Yes. He wanted the same thing they had gotten for 
Gonzalez. 
THE COURT: He got a state driver's license. 
I guess it is no longer in force? 
THE WITNESS: Definitely. We were .ucky 
enough to retrieve it. 


Q Which one did you retrieve? 
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THE COURT: Gonzalez. 
THE WITNESS: I never gave it to Anvel. 


Q The one you gave to Gonzalez, under what name 


was that made? 


A It might have been Andres Gonzalez. It is a year 


ago and I can't remember too well. I! can't be definite 


about it. 


Q You are sure the person you referred to as 
Angel asked for one in the name of Luis Vasquez? 


A Yes. 


Q You are sure that individual is not the 
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defendant here? 
fh You are absolutel. correct. 
MR. ROSENKRANTZ: No further questions. 
THE COURT: Next witness. 
MR. WEINBACH: Just one question. 
I would like to have this marked. 
(One-page report of non-drug property 


seized was marked Government's Exhibit 
4 for identification.) 


REDIRECT EXAMINATION 
BY MR. WEINBACH: 

Q You do not recall the exact name in which you 
got a driver's license for Jose Gonzalez? 
A Not the exact name, no. 

Q I] show you what has been marked as Government's 
Exhibit 4 for fdentification. Would you take a look at 
it and I ask you to {dentify it. 

THE COURT: What is it? 
Q Would you identify {it for the record. 
This is a D. E. A. form 7A used to describe property. 


Q Having looked at Government's Exhibit 4, does 


| that refresh your recu'lection as to the name? 


| A Yes, it does. 


Q What was the name that you got the driver's 


| license in? 
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LeMoine 
Andres Gonzalez. I was right. 
MR. WEINBACH: No further questions. 


THE COURT: Bring in the other witness. 


GEORGE Re@ROERE , having been first duly 
sworn by the Clerk of the court, was examined and 
testified as follows: 

DIRECT EXAMINATION 

BY MR. WEINBACH: 

Q What is your name? 
A Police officer Georye LeMoine, Shield 12793; New 
York City Police Department. 

Q By whom are you employed? 

New York City Police Department. 

Q For how long have you been so employed? 


Approximately 18 years. 


THE COURT: Let me ask a question. This other 
gentleman was employed by D. E. A., right? 
MR. WEINBACH: I will get to that. 
Q Directing your attention to January of this 
year, in what capacity were you employed? 
A I was employed by the New York City Police Department. 


I was working for the New York Drug Enforcement Administra- 


tion Task Force. 


0 
z 
- 
i 
° 
a 
wl 
L* 
- 
lo 
Ww 
2 
1°) 
J 
° 
oO 
4 
2 
< 
a 


A 44 
LeMoine 31 
Q Were you working in the same building as 
Detective Horace Balmer? | 
A Yes. 
Q In fact, were you his case agent? 
Yes, sir 
Q Directing your attention to January 1, 1975, 
did you have occasion on wnat day to speak to a reo{stered 
informant? 
A Yes. 
Q What did he tell you? 
MR, ROSENKRANTZ: What date is this? 
MR. WEINBACH: January 1. 
MR. ROSENKRANTZ: It is repetitious. 
THE COURT: He is talking about New Year's Day. 
What has that to do with this? 
MR. WEINBACH: I want to show the court how 
Officer LeMoine and Detective Balmer worked together. 
I think a few questions will establish that. 
THE COURT: All right. 
Q On January 1, 1975, did you have occasion to 
speak to a registered informant? 
A Yes, sir. 
Q What did he tell you? 


He told me he could introduce an undercover officer 


| p45 
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to a person known to him as Jose who was selling heroin 


in the vicinity of 4th Avenue in Brooklyn. 


Q Directing your attention to January 8, 1975, 


were you working on that day? 


A Yes, sir. 


Q 


Did you meet with Detective Balmer? 


Yes, I did, 


| Q Did you have occasion to learn what, if anything, ° 


iu) 
z - Detective Balmer did on January 8, 19757 
it 
. 1 A Yes, sir. 
x 
= + 7 Q Did you, in fact, meet with him later in the 
W 
oe | 
8 i same day, January 8, 19757 
8 
4 14 | A I did. 
2 1} 
’ | Q What did you learn? 
16 Tk | I learned that Detective Balmer had received an exhibit 
17 || of heroin from a defendant by the name of Jose Gonzalez. 
a || Q How did you learn that? 
19 ! A I spoke to Detective Balmer after the consummation 
| 
20 || «Of receiving the exhibit and I actually saw the exhibit. 
om | Q Did you, in fact, take custody of that exhibit? 
\ 
eS ff #4 I did, sir. 
| 
23 Q Do you know if Detective Balmer made a report 


of the transaction on January 8, 19757 


a 


He did. 


© 
z 
ra 
* 
° 
a 
Ww 
i 
r 
id 
ui 
3 
o 
4 
.°) 
oO 
Jd 
2 
J 
a 


46 
Le Moine 

Q Did you see that report? 

Yes, sir. 

Q I show you what has been received as Govern- 
ment's Exhibit 1 and ask you if that is the report that 
you Saw. 

THE COURT: That was on January 8th, right? 
MR. WEINBACH: Yes, sir, your Honor. 

Yes. 

Q Did Detective Balmer describe Jose Gonzalez 
on January 8, 1975? 

A Yes, he did. 

Q Had you ever seen Jose Gonzalez prior to 
January 8, 19757 
A Not to my knowledge, no, die: 

Q Directing your attention to January 16, 1975, 
did you have occasion to learn what, if anything, 

Dete tive Balmer did on that day? 
& Yes, sir. 

Q What did you learn? 

A Detective Balmer on that day met with the defendant, 
Jose Gonzalez, which was January 16, and at that time there 
was a female and another male present in the apartment, 


and Detective Balmer did receive Exhibit number 2 on that 


particular date. 
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Q Did you subsequently learn what Exhibit 2 was? 

Yes, sir. It was heroin. 

Q How did you learn all thi: information? 
A I was the case avent. All the information in the 
case was delivered to me. + the evidence was passed 
through me. 

Q Specifically, did Detective Lalmer tell you 
orally what he had done on January 16, 1975? 
A Yes, sir, he did. 

Q When did he tell you that? 
A Immediately upon returning from the office; immediately 
after the purchase of Exhibit number 2. 


Q Did he give you an oral description of the 
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people from whom he had purchased the heroin on January 16, 
1975? 
MR. ROSENKRANTZ: Objection. 
THE COURT: I will permit it. 
Yes, sir. 
Q Do you know if Detective Balmer made a report 
concerning his transactions on January 16, 1975? 


A He did. 


Q Did you see that report? 
I did. 


MR. WEINBACH: Your Honor, I believe you have 
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Exhibit 2. 

Q Officer LeMoine, I will show you what has been 
received as Exhibit 2 1n evidence and ask you if you 
recognize tha~ as the report that Detective Balmer made. 
A ves, Ste, St 48; 

Q At the end of that report, there appears to 
be physical descriptions of Jose Gonzalez, an unknown 
female, and an unknown male possibly called Angel. Did 
you read that report and those physical descriptions? 

A Yes, sir. 

Q Those physical descriptions, were th.» tiven 
to you orally as well as by Detective Balmer? 

A The oral descriptions were given to me long before 
the report. The oral descriptions were given to me 
immesiately after the purchase of Exhibit 2. 

4) Did you keep custody of Exhibit 2, the hern’n? 

I maintained the custody, yes, sir. 

Q Directing vour attention to March 5, 1975, 
did you have occasion to learn that Detective Balmer had 
purchased a quantity of heroin from Jose Gonzalez again? 
A Yes, sir. 

Q When dic you learn that? 

On *he date. On March 5, 1975. 


Q From whom did you learn that? 


A 49 
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I learned that from Detective Horace Balmer. 
Q He told you this orally? 
Yes, sir, ismediately after the purchase. 
Q Did he tell you from whom he had purchased 
the heroin? 
A Yes, sir, he did. 
q From whom did he tell you he purchased it? 
Jose Gonzalez and John Doe Angel. 
Q Did he tel! ycu this was the same Angel who 
was present in the apartmert on the previous occasion; 
that is, on Ja.uary 16, 19757 


A Yes, sir, he did. 


THE COURT: Did he describe Angel again to you? 
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THE WITNESS: He did, sir. 


THE COURT: In the report, there 4s only one 


description, that is, Exhibit 2? 


MR. WEINBACH: That is right. 

THE COURT: The same description, practically. 
It refers back. 
| BY MR. WEINBACH: 
Q Officer Lemoine, do you know if Detective 


Balmer wade a written renort o* this transaction of March 


5, 19757 


A ne 416, St. 
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Q I show you what has been received as Govern- 
ment's Exhibit 3 and’ ask you if you can identify it as 
the report written by Detective Balmer. 
A Yes, sir. 

Q Did you read that report? 

Yes, sir. 

Q M'd you keep custody or maintain custody of 
the heroin that was purchased on March 5, 1975? 
A I did, sir. 

q Had you ever seer the man named Angel as of 
March 5, 1975? 
A No, sir. 

Q Do you know whether any arrest warrant was 
issued for Jose Gonzalez? 
A There was no arrest warrant issued for Jose Gonzalez. 

Q Do you know if there was any arrest warrant 
{ssued for the man named John Doe Angel? 
A There was none {ssued. 

Q Directing your attention to April 29, 1975, 
did you have occasfon to make an arrest of Jose Gonzalez? 
A Yes, sir. 

Q Prior to April 29, 1975, had you ever seen 
the man named Jose Gonzalez? 


A Yes, sir, I did, 


| 
| 

3 

4 
~ 
his 5 || 

6 

7 

8 
9 | 

© 

z —_— 
i | 
« 
.) oo 
~ 
- i 
b 12 i} 
a Hy 
: / 
7 aa 
eS CS) \ 
Vf U) \| 
; 14 H 
| 
-. 
i 
! 
16 
17 | 
; 

18 
| 
19 

20 
~ 23 
! 
~ 

22 


ai 
LeMoine 38 


Q Do you recall on how many occssions you had 
seen Jose Gonzalez? 
A Jose Gonzalez I saw on at least four or five separate 


occasions prior to April 29. 


Q Can you explain the circumstances of how you 
saw him? 
A Yes. On one occasion, he was operating a station 


wagon automobile and he drove that vehicle and parked it 
in a garage on 3rd Street just east of Sixth Avenue. 
Also with him at that time was a female and an unknown 
male, and he met with Detective Balmer in MacDonald's 
Restaurant to negotiate future purchases of heroin. 

After he left the restaurant, he got back into the 
car and he drove through various routes throughout the 
West Village. 

THE COURT: That was on one day. What are 
the other occasions? 
h (Continuing) On angther occasion, while we were 
still in the process of negotiating additional purchases 
of heroin, we were doing surveillance on the house, the 
residence of Jose Gonzalez. When he came out to his 
Station wagon, there was a flat tire on it. He just went 


over to the car and looked at the flat; went back into 


the housing complex and 15 or 20 minutes later he came 
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out and got into a Volkswagen automobile and dreve to a 
location in Brooklyn. 

He parked the Volkswagen in a bus stop and entered 
an apartment house. Approximately an hour later, he got 
back into the Volkswagen and drove home. 

On the third occasion, we began following him during 
one of these surveillances to various locations in Brooklyn 
while he was driving the Volkswagen. 

On another occasion, he was on the corner of Fourth 
Avenue and, I believe it is, 23rd Street, the corner of 
where his apartment house was, and he engaged in conver- 
sation with another unknown male. 

Q These were occasions all prior to the date you 
arrested him? 


A Yes. 


Q I.take it Detective Balmer had conversations 


with him and telling you that this man was Jose Gonzalez 


at some point. 
A Yes, sir. He met with him in the restaurant. 


THE COURT: when you saw him, you saw Balmer 


and him in MacDonald's? 


THE WITNESS: I saw them sitting in there in 


conversation. 


THE COURT: Did Balmer then come out and talk 


PAUL GOLDWERT REPORTING 


to you later: 


THE WITNESS: Yes. 

THE COURT: He told you that was Gonzalez: 
THE WITNESS: Yes. 

THE COURT: He put his finger on him? 


THE WITNESS: Yes. 


WEINBACH: 
Q You arrested Angel Rosario on April 29, 1°97 
Yes. 
Q He is the man sitting here today? 
Yes. 
Q Had you ever seen him prior to April 29, 19757 
No, sir. 
Q When on April 29, 1975 did you first see Jose 


sonzalez? What time of day was it? 


It was approximately 6:15, 6:20 in the evening. 

THE COURT: Who was this? 

THE WITNESS: Jose Gonzalez. 

THE COURT: It was light yet, wasn't 1t? 

THE WITNESS: Yes. 

‘HE COURT: On the evening of April 29. All 
right. 


WEINBACH: 


Q Where did you see him, Officer LeMoine? 
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A I saw him in a perked van on Fourth ue in the 
vicinity of 53r¢ Stfeet in Brooklyn. 
Q Where were you when you saw him? 
& I was in a moving vehicle. Actually, I had specifical- 
ly gone looking for Jose Gonzalez and attempted to locate 
him and arrest him. We had not been able to locate him 
for a couple of weeks. 
Q Did you have occasiaqn to stop the truck in 
which Jose Gonzalez was? 
‘ Yes. What happened after I saw Jose Gon alez in 
the truck, I saw the person now known to me as Angel Posario 
talking to him, 
THE COURT: Inside the truck? 
THE WITNESS: No, he was standing outside. 
First on the curb and then over by the driver's side. 
THE COURT: That is while the van was at rest? 
THE WITNESS: It was parked, yes, sir. 
THE COURT: First on the curb. Then where? 
THE WITNESS: Out next to the driver's side 
at the driver's window. 
A (Continuing) I drceve past with the car and I made 
a U-turn and came back on “ourth Avenue with the intention 
of, at the appropriate time, to place Gonzalez under arrest. 


After I made the U-turn, I saw the van moving out 
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with Jose Gonzalez driving with Angel next to him. He 
made a right turn on 53rd Street I followed. When they 
got to the corner of S3rd Street, there was a traffic 
light that was red. I pulled to the left side of the van 
and angled my vehicle in front of them. 

THE COURT: S3rd Street and what? 

THE WITNESS: 53rd and Third. 
A (Continuing) I identified myself to Jose Gonzalez 
by showing my shield and identification. My partner was 
Police Officer Frasier. 

I walked to the passenger side of the vehicle aid 

told Angel to come out of the vehicle end I tu'd Sonzalez 


to come out. I saw there were two more persons in the 
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back of this van; one, a white female, and one a dark male. 
I told them to come out. 
I placed Jose Gonzalez under arrest. I asked Angel 


what his name was. He said, "Angel." I then placed him 


under arrest. 


Q Officer LeMoine, how close to the man named 
Angel were you when you had those discussions with him? 
fh Approximately no more than a foot away. 


Q You could see how tall he was? 


Yes. 


Q And you could estimate how much he weighed? 
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Q You could also see his skin color? 
Yes, sir. I was standing in front of him. 
Q Would you continue? 

THE COURT: What was he wearing? 

THE WITNESS: He was wearing a dungaree jacket 
and, I belfeve, dungaree trousers and like a florai- 
type shirt. I know it was ‘ dunacaree jacket and I 
believe it was dcungaree trousers. 

THE COURT: Let me see that description, please. 

You said he had a flor. j-type shirt on? 

c WITNESS: At the date of the arrest? 
COURT: Yes. 
WITNESS: I believe underneath the dungaree 
jacket. 

MR. WEINBACH: I believe you have the descrip- 
tion of March 5 or January 16. 

THE COURT: I am reading it. That 1s why I 
am asking. 

He had a floral-type shirt on, right? 

THE WITNESS: I believe. I am not sure. 

THE COURT: I do not know either. I am asking 
for your testimony. If it 1s not so, if you really 


do not know, you can say so, But you belfeve it was 
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@ floral-type shirt or don't you believe? 
THE WITNESS: I am not sure at all. 
MR. WEINBACH: I offer this. 


(Three-page report was marked Govern- 
ment's Exhibit 5 for identification.) 


B. “R. WEINBACH: 

Q Officer LeMoine, did you eventually make a 
report of the arrest on April 29, 19757 
B Yes, sir. 

Q I show you what has been marked as Government's 
Exhibit 5 and ask you if you can identify it. (Submitting) 
- Yes, sir. This is the report of the arrest. 

Q How can you recojnize it? 

Because I wrote it and I signec it. 

MR. WEINBACH: I would esk that it ve received 
for purposes of the hearing, your Honor. 
THE COURT: All right. 


(Government's Exibit 5 marked in 
Evidence.) 


Q On Government's Exhibit 5, Officer LeMoine, 
did you physically describe Angel Rosario? 
A Yes, str.. 

Q Did you also describe what he was wearing? 


Yes, sir. 
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! MR. WEINBACH: If the court please, it is 
two sentences. 

0 Would you please read how you described the 
person you arrested, Angel Rosario? 
A "Angel Rosario was a white male. 32 years of age. 


His date of birth, 4/3/43; five feet seven, 155 pounds. 


"On April 29, 1975, he was wearing a blue cotton 


| shirt, blue dungaree jacket, blue trousers, and black shoes. 


o 10 

é | Rosario ltves at 365 S3rd Street, Brooklyn, New York." 
x | 

re) | 

w si | Q After placing Angel Rosario under arrest, did 
a " | you have occasion to search Angel Rosario? 

. ees 

: | A Yes, sir. 

© i 

4 7 Q What, if anything, did you discover as a 

if 

a 


result of your sea.ch? 
A In his upper left-hand dungaree jacket, the blue 
denim jacket, I found six decks of tinfoil containing white 


powder. 


e Q Did you tak vJustedy of those decks? 
I did. 
21 THE COURT: What did you call them, decks? 


MR. WEINBACH: 


Decks, d-e-c-k-s. 
me) Q Do you know {f the substance ¢n those decks was 


eventually chemically analyzed? 


A Yes. 
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Q Do you know what, if anything, the substance was? 
Yes, sir. 
Q What was it? 
It was heroin. 


Q The other two individuals, what happened with 


They were released after we got to the police station. 
You are talking about the white female and the un- 
known dark-skinned male? 
Q Yes. 
Afte. we got to the police station, they were released. 
Q Detective Balmer was not with you when you made 
the arrest, was he? 
A No, sir. 
Q Did you have occasion to get in contact with 
him at all during the day, April 29, 1975? 
A Yes, cfr. 
Q When was that? 
When we returned to our office at 201 Varick Street. 
Q Did you attempt to rake a phone call prior to 
placing Angel Rosario under arrest to Detective Bselmer? 
A No, sir. You are talking about Angel Rosario? 
Q That 1s correct. 


No, sir. 
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We did not have a radio in the car at this time. 

I had « civilian place the call to the police station for 
assistance. 

Q At some point, you learned that Angel Rosario 
was not the Angei that participated in the sale of heroin 
to Detective Balmer? 

h Yes, sir. 

MR. WEINBACH: Nc further questions. 
CROSS-EXAMINATION 
BY MR. ROSENKRANTZ: 

Q Officer LeMoine, what rank do you hold with 
the Police Department? 


A Police officer. 
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Q You were the case agent in charge of this case? 
Yes, sir. 
Q Were you also in charge of other cases that 
were pending at this time? 
A Yes, sir. 
Q Approximately how many? 
At this particular time? 


Q During the period from January through the end 


of April, April 29, to be exact, of 1975, approximatcly. 


A I have no idea. 


Q Approximately, how many investigations were you 


r, . 


4 
LeMoine 
involved in during that five-month period? 

THE COURT: Would you say 50, 100, 10? 

B When you say investigations, it is hard to say 
because there could ve 200 investigations you could be 
involved in as a surveillance man, just going out and 
doing surveillance. It could have been none. 

THE COURT: How many cases were you in charge 
of during that period? What is the average number 
of cases you were in charge of in one particular 
month, roughly? 

THE WITNESS: I would say five or six. 

Q That you are in charge of? 


A It would vary. Right now, today, I have approxi- 
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mately 25 cases. 


Q That you are in charge of? 


Q Are there other cases that you are working on 
that you are not in charge of? 
A Sure. es 
Q About how many individuals would you say are 
connected with all of these different cases, approximately? 
A I have no way of telling. 


Q Would you agree there are over 100 individuals 


at the time that you are involved in the investigations? 
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MR. WEINBACH: Police individuals? 
Q (Continuing) No. Persons suspected of 
dealing in narcotics that you are involved with active 


investigations of 


1 A What do you mean “active investigation’? 


Let me explain 1% this way. If I am carrying out 
25 cases now, I would say t' * are two people involved 
fin each case, which makes a total of 50. Many times 
somebody else has a cese that 1 .. surveillance on, make 
notes on. As soon as ! get back to the office or even 
by radio, I notify the case agent of dercriptions, license 


plate numbers, addresses, whatever I saw and put it on 


| the report and then the case agent maintains it. 


Q When you make the reports up -- you ere an 


experienced police officer? 


| A Yes, sir. 


Q You understand the importance of the way words 


|| are used in the reports because they become available to 
| defense counsel at the time of trial; isn’t that correct? 


| f What do you mean “fn the report"? 


Q You are aware of the importance in the way 


| words are used in a report because tater they will be 


arned over to defense counsel at the time of trial. When 


you make a report, you are careful of how you phrase 
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different things in the report? 
A Not because they will be turned ovér to defense 
counsel. When I make a report, and I am sure all the 


other agents do, I put down the facts as we know them at 


the time. 


Q When is it that you say you placed Angel 


Rosario, this individual under arrest? 


Q April 29 
Q At what point on April 297 
What uc you mean? 
Q Did you tell us on direct examination that you 


p.aced him under arrest at the time he identified himself 


as being Angel? 
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£ Yes. 


Q Was that prior to the time that you searched 


Yes, sir. 
Q You understand the significance and importance 
of when you placed him under arrest, don't you? 
THE COURT: What difference does it make? 


Q I will show you Government's Exhibit 5 in 


evidence. I refer you to paragraph 3. Would yu read the 


second sentence in that paragraph? 


A "Rosario was also arrested when six tinfoll packets 


o 
a 


r- 
e 
° 
a 
Ww 
i 
e 
V4 
wW 
3 
(2) 
a 
° 
1) 
a 
pe | 
< 
a 


A 64 
LeMoine 51 


containing white powder alleged to be cocaine was found 
in his jacket pocxet." 

Q Does that reflect that Rosaric was arrested 
after you found these tinfoil packets in his pocket? 
A No, sir. They were not cocaine either. 

THE COURT: The important point is are you 
sure that you arrested him before you searched him? 

THE WITNESS: Yes, sir. 

MR. WEINBACH: I hate to interpose, but for 
purposes of the record, I would ask hat the witness 
read the prior sentence. | 

MR. ROSENKRANTZ: Sure. 

BY MR. ROSEWKRANTZ: 

Q Read the entire paragraph 3. 
A "At about 6:30 p.m., defendant Gonzalez drove the 
above vehicle to 53rd Street and Third Avenue, Brooklyn, 
New York, where police office LeMoine identified himself © 
to Gonzalez and placed him under arrest. Rosario was also 
arresteu wher six tinfoil packets containing white powder 
allegedly to be cocaine was found in his pocket." 

Q in that report, do you indicate that Rosario 
was placed under arrest at the time he identified himself 
as being Angel? 


A I don't know. I have to look at the report. 
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Q Please do that. 

No, sir. 

Q But it does say, as you just read to us, 
that he was placed under arrest =~ six tinfoil packets 
were found in his jacket pocket; isn't that correct? 

A It states, “Rosario was also arrested when six tin- 
foil packets co’ aining white powder alleged to be cocaine 
was found in his jacket pocket." 

THE COURT: Anything else? 

Q Officer, did you have anything with you con- 
cerning the description that you say you had of this per- 
son Angel? 

AK What do you mean, gi sthtue ate me"? 
THE COURT: Did you have the report with you 
at that time? 1M 
THE WITNESS: No, 34r. 
THE COURT: You did not_have anything written? 
You just remember what Detective Balmer told you and 
you remembered the reports? You knew Gonzalez? 
THE WITNESS: Right. I remembered what the 
description of Gonzalez was. I remembered what 

the description of the female was and I remembered 

that there was a white girl who was Jose Gonzalez's 


girlfriend and her uncle was supposed to be the 
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Italian connection for Gonzalez. 
There was a white female in the truck and I 
knew wh that was and I knew who Angel was when I 


saw him. 


BY MR. ROSENKRANTZ: 


Q In the report you do not mention the name Angel. 
You do not mention anything in the report about the name 
Angel coming up. 


THE COURT: Doesn't he say the man said his 


name was Angel? 
MR. ROSENKRANTZ: No. 
Q Do you or do you not in this report ever mention 


that Angel Rosario identified himself as Angel and was 
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placed under arrest after doing so; yes or no? 
A Yes. Angel Rosario, 365 32nd Street. 
Q Do you understand my question? 
THE COURT: If you ask it differently, I think 
he will answer. 
Q Do you at anytime in your report indicate 
that this defendant was placed under arrest after identify- 


ing himself as Angel or do you indicate that he was placed 


under arrest after you found s{x packets in his pocket? 
A I don't indicate that either. I wrote the report 


and I know what I am saying in the report. If you want 
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the report to indicate something else -- 
MR. ROSENKRANTZ: I would ask that the onewer 
be stricken. 
THE COURT: No. You see, you are argumentative. 
Let's stick to tne facts. 


Did you testify you saw Gonzalez and you knew 


THE WITNESS: Yes, sir. 

THE COURT: You saw him in the van and you 
also Angel Rosario talking to him outside the 
near the driver's side on Fourth Avenue. Then 
made a U-turn, went down the street, and when 
came back, you found the van moving and Angel 
sitting in the driver's seat with Gonzalez. 

THE WITNESS: Angel was sitting in the pas- 

senger's seat with Gonzalez. 

THE COURT: He was next to the driver, Gonzalez. 

You finally stopped him on Third and 53rd. 
THE WITNESS: They stopped at a red light. 
THE COURT: You told them all to come out. 
You knew Gonzalez and you arrested Mm? 
THE WITNESS: Yes. 


THE HEARING OFFICER: You brought all of them 
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THE WITNESS: Yes, sir. What happened was 
Angel came out first. Then Gonzalez came out. I 
placed Gonzalez under arrest. My partner, Frasier, 
had come around and I believe the other two came out 


of the back from the sliding doors. 


That is when I realized the white female was 
there and a dark male. 
After placing Jose Gonzalez under arrest, I 
asked Angel what his name was. He said, "Angel." 
THE COURT: Tnis was before you touched him? 
WITNESS: Yes, sir. 
COURT: No question dout that? 


WITNESS: Yes, sir. 
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COURT: You just asked him what his name 
was and you did not touch him first? 


THE WITNESS: No. 


THE COURT: What does the report say? You 


asked him what his name was? 
THE WITNESS: Yes. 


THE COURT: Did you arrest him when you said -- 


THE WITNESS: As soon as he said “Angel,” I 


arrested him. 


THE COURT: Where did you search him? 


THE WITNESS: Right then and there. 
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COURT: After his arrest? 
WITNESS: Yes. 
COURT: You did not search before the 
arrest? 
THE WITNESS: No. 
THE COURT: Do you ever search anyone before 
the arrest? 
THE WITNESS: No, sir. 
THE COURT: You have rules and regulations 
that forbid you from searching anyone before arrest? 
THE WITNESS: Sure. The general rules of the 


court is that you never take and search anyone before 


the arrest. Every police officer knows that. 
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BY MR. ROSENKRANTZ: 


Q Have you discussed with the U. 5S. Attorney 
| the problems concerning this case since April 29, 1975? 


MR. WEINBACH: I object to that. 


THE COURT: I will allow that. 
| fh I don't think there are any problems. I discussed 
| the case with the U. S. Attorney, yes. 
THE COURT: What do you mean "U. S. Attorney"? 
You mean this gentieman (Indicating)? 


THE WITNESS: Yes. 


Wasn't there also another Assistant U. S. 
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Attorney prior to Mr. Weinbach who was handling this case? 


A I don't believe so. 


MR. WEINBACH: Mr. Cunningham did handle the 


THE WITNESS: He handled the Jose Gonzalez 
part of it, yes, sir. 
Q Didn't you state in the report that Gonzalez 


was placed under arrest and Rosario was also arrested 


when six -- 
THE COURT: This is the third time. It speaks 
for itself. I understand your part very well. 
The question is whether I am going to take 


this police officer's word that he first found out 
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what his name was and when it was Angel, he arrested 
him and that was before he searched him. That is 


his testimony under oath. 


However, there is an ambiguous report which 
indicates that he arrested him when there was a 
search. 

0 What do you mean, officer, when you say "Rosario 


was arrested when six tinfoil packets alleged to be cocaine 


were found in his jacket pocket"? 
i I think that is basically a general statement that 


there were six packets on Angel and not with Gonzalez at 
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the time of the arrest. 
Q Do you ever mention prior to that that Angel 
had been arrested in your report? 

THE COURT: No, he did not do that. Th 
point is, however, you state definitely that you 
first found out this man's name. As soon as he 
mentioned "Angel," you arrested him; that you did 
not search him before you arrested him and you did 
not arrest him because he had s{x decks on him. 
That is your statement under oath? 

THE WITNESS: Yes, sir. 

THE COURT: This report, I admit, is ambiguous 
to say the least, but it says you arrested him when 
you found. , 

You also state under ath, sir, do police 
search a person before arrest? 


THE WITNESS: You never search before an arrest, 


THE COURT: We got the point. I do not want 


to waste more time. Now you are repeating and repeat- 


ing. 


\BY MR. ROSENKRANTZ: 


Q What sbout the other two individuals? Were 


|\they frisked? 
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male was frisked. Not the female at the 


COURT: Did you frisk Angel? 
WITNESS: Yes, sir. 
COURT: Before you arrested him? 
WITNESS: No, sir. 
COURT: You arrested him ‘‘rst? 
THE WITNESS: Yes, sir. I placed Gonzalez 
arrest and put handcuffs on Gonzalez. 


THE COURT: Then you asked Angel what his name 


THE WITNESS: Yes. 

THE COURT: You said, “Angel,” and you placed 
him under arrest. Did you put handcuffs on him? 

THE WITNESS: I am not too sure. I didn't 
frisk him. Handcuffs were placed on. I did frisk 

im after he was placed under arrest. 

THE COURT: You can frisk before arrest if 
you have any suspiciono a weapon? 

THE WITNESS: Yes, sir. 

THE COURT: How bio were the packets? 

THE WITNESS: They were small packets in his 
upper left-hand pocket. 


THE COURT: How much cocaine was involved? 
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THE WITNESS: Actually, it was heroin. It 
was @ very smaii amount. They were standard six decks. 
$5 or $7 decks on the street. 

THE COURT: About $42 worth? 

THE WITNESS: Yes. 

ROSENKRANTZ: 

You say you frisked Rosario first? 

THE COURT: No. He just said the contrary. 
Q You never frisked Rosario? 
No, sir, not until after the arrest. 
Q Did you frisk either of the other two persons? 
No, one was a female. 


Q Did she have a pocketbook? 
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A I don't recall because right after that, two police 
cars came. The uniformed police officers took all four 


people to the local police station. I drove the truck to 


the police st. on. 


THE COURT: You never frisked anybody at any 


time? 


THE WITNESS: I did. 
THE COURT: Whe did you frisk? 


THE WITNESS: I frisked Gonzalez. I frisked 


Angel. 


. 


THE COURT: I thought you said you did not. 
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THE WITNESS: After they were under arrest 


I did. 
THE COURT: Who else did you frisk? 


THE WITNESS: The third male. 


THE COURT: Did you arrest the third male, too? 


THE WITNESS: No, sir. We didn't arrest the 
girl either. 


i} MR. ROSENKRANTZ: I believe nowin answer he 


zZ " 1 said he frisked Rosario after he was arrested. 

x | 

: uf THE COURT: That 4s right. 

erm BY MR. ROSENKRANTZ: 

: " | Q You frisked them after he was arrested? 

Y a4 | A Yes. 

: iS \ Q Ther you searched him at a subsequent time? 
os What do you mean? 
| THE COURT: A frisk and 2 search is entirely 


{ 


different. 


Q When did you frisk Rosario? 


Right after he was arrested. 


Q When did you search him? 


At the stationhouse. 


Q Yo did not find the narcotics until you got to 


the stationhouse? 


I found them during the frisk. 
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Q Officer, refresh my recollection. Is a frisk 


to find weapons or is 1 frisk to find small things that 


might be in someone's pocket? 


A 


A frisk is to safeguard a police officer or anybody 


else from a weapon. 


THE COURT: Did you take out what he had in 
his pocket? 

THE WITNESS: I took out what he had in his 
breast pocket. 

THE COURT: Did you feel {t? 

THE WITNESS: I believe there wes a Marlboro 
cigarette box and xome other things other than the 
six decks of tinfoil. There was a bulging pocket. 

THE COURT: You told him to take it out? 

THE WITNESS: I took it out. 


took {t out during a frisk? 


THE COURT: Why we waste time 1 because he 
gives you the answer and then you keep asking the 
question again. 

MR. ROSENKRANTZ: The answer is not the same 
each time. 

THE COURT: It is the same. You are asking 


all sorts of questions twice. 
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MR. ROSENKRANTZ: I am trying not to. 

I respectfully submit the answers are not the same. 

THE COURT: You tell me where they were not 
the same. A frisk and a search is different. 

MR. ROSENKRANTZ: At one time he told us he 
didn't search him until afterwards. Now he says he 
did not search him unt{l he got to the stationhouse; 
that he found this during the frisk. 


I submit this is not a subject of a frisking. 


THE COURT: You frisk to find out whether 
there is a weapon. In the course of a frirk, he 
found a bulging which was not a weapon, but he had 


no reason to frisk him before the arrest. He frisked 
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after the arrest. In fact, he could have searched 
him then and there. 

Are you te.iing me you made a further search 
at the police station? 

THE WITNESS: Yes. 


THE COURT: What did the search consist of? 


THE WITNESS: A thorough search where each 
and every one of his pockets were emptied. I am sure 
his clothes were taken off. 

THE COURT: All you were interested in was the 


bulge in the pocket the first time? 


LeMoine 


THE WITNESS: Yes. 

THE COURT: I will adjourn unti) ) nday 
morning but I want to be through with this police 
officer right now. 


BY MR. ROSENKRANTZ: 


Q Office’, would you also agree that the clothing 
thet you say Rosar o was wearing on April 29 was not at 


al] simflar to the clothing thut was described in the 


reports? 


MR. WEINBACH: I think the report speaks for 
itse . 


Q Will you read the report? 


A "Angel Rosario was a white male, 32 years of age; 
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date of birth, 4/9/43, five feet seven inches tall, 155 
pounds. 

"On April 29, 1975 he was wearing a blue cotton blouse, 
blue duagaree jacket, blue trousers, black shoes." 

Q At any other time when you were told by 
Detective Balmer what Angel had been wearing on the oc- 
| casfons in March and January, was he ever wearing dungarees? 
| THE COURT: I know that. We all know that 
there is no question that he was not wearing dungarees 
at the time that Balmer saw the real Angel and there 


1s a deviation in the report. 
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You never saw the real Angel? 


THE WITitESS: I never saw the Angel from 


the apartment. 
THE COURT: You saw this man? 
THE WITNESS: I saw this man. 
Q Did you know the name of the real Angel? 


7 I still don't know the true name of the Angel that 


was in the apartment. 


THE COURT: Even if he did, he said he never 


saw him before. 
I do not care about that. That thing just 
takes time. 


MR. ROSENKRANTZ: I have no further questions. 
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THE COURT: Mr. Rosenkrantz, I do not want 
you to feel that you have been rushed off. I want 
you to ask any new questions as long as you do not 
repeat the same thing that has been asked two and 
three times before. If you have any other questions 


that you think ave relevant, feel free to ask them, 


but not a repeat job. 


MR. ROSENKRANTZ: I think the record speaks 
for itself and I think the report speaks for itself. 
THE COURT: I think they do quite a bit. I 


also think his testimony under oath ought to be taken 


oO 
z 
- 
4 
° 
i 
~ 
a 
- 
a 
W 
3 
(2) 
a 
° 
oO 
4 
2 
< 
a 


p79 


LeMoine a 66 
into consideration. We do not throw that out, Mr. 
Rosenkrantz. 

MR. WEINBACH: May I ask two questions? 
TKE COURT: Go ahead. 

REDIRECT EXAMINATION 

BY MR. WEINBACH: 

Q How many years have you been an officer? 

18 years. 

Q Have you had occasion to participate in a 
number of arrests during those 18 years? 

i Yes, sir. 

Q Have you stopped individuals during those 18 
years for a frisk or search? 

Numerous times, yes. 

Q Would it be fair to say it is procedure for 
immediately after stopping individuals to ask them their 
identity? 

A Yes, it is wually the first thing. 
THE COURT: Did you ask the identity of the 
other people before you arrested them? 
You knew Jose. There were three other people 
in there. 
THE WITNESS: There were three other people. 


There was Angel. I asked him his name. 
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THE COUR”: What about the other people? 

THE WITNESS: I never did arrest the other two. 
The dark thin fellow, I didn't know him. 

THE COURT: Did you ask him his name? 

THE WITNESS: Yes. 

THE COURT: What was his name? 

THE WITNESS: I don't recall. I can look at 
the reports. 

THE COURT: You did not arrest him? 

THE WITNESS: No. | 

THE COURT: liow about the other? 

THE WITNESS: The white female. I knew who 
she was from previous conversations. 

THE COURT: Do you know her name? 

THE WITNESS: That is also in the report. 

THE COURT: The only person's’ name you asked 
for was this other male and Angel? 

THE WITNESS: I asked her her name also. 

THE COURT: Was she placed under arrest? 

THE WITNESS: No. 

THE COURT: Only Angel and Gonzalez were placed 

arrest? 

THE WITNESS: Yes. 


MR. ROSENKRANTZ: May I ask one or two more 
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questions? 
RECROSS-EXAMINATION | 
BY MR. ROSENKRANTZ: 

Q When you say you only placed Gonzalez and Angel 
under arrest, when you take people into custody, are they 
under arrest? 

A Not necessarily so. 

Q When you stopped that vehicle and these four 

people came out of the car, were the other two people 


free to go at that time? 


No, I would say not. 

Q Were the other two people taken to the station- 
house for processing? 
A No, sir, not for processing. 

Q I refer you to paragraph 4 in your report. 
Read paragraph 4 of your report. 
A "Subsequent to this, the above vehicle and the four 
occupants were taken to the 68th Precinct, New York City 
Police Department for processing. After obtaining complete 
identification of Moore and Cotto, they were released." 

Q Were they taken to the police station for 
processing? 

THE COURT: You asked whether they were ar- 


rested. You said no. 
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MR.  SENKRANTZ: I said were they taken to 
the police station for processing. 
THE CCURT: It is five of six. 


MR. ROSENKRANTZ: May we have the officer 


back on Monday? 

THE COURT: I am trying a case Monday morning. 
This will have to be Monday afternoon. Come at 
five o'clock Monday afternoon. 

(Whereupon,the hearing was adjourned to 


January 12, 1976 at 5:00 o'clock p.m.) 
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WITNESSES 
HORACE BALMER 3 


GEORGE LeMOINE 30 


SSZeaLRET Ss 
GOVERNMENT'S 
Two-page document 
Two-page report 
Two-page repurt 


One-page report of non-drug 
property seized 


Three-page report 


FOR IDENT. 


i hereby certify that the aforementioned is 


a true and accurate transcript of the proceedings 


taken by me before Judge Bartels. 
i em. oe ea 
Fut Lhetemert, 04k 


PAUL GOLDWERT, 
Acting Official Court Reporter 


oO 
z 
b 
4 
2) 
a 
Ww 
1+ 4 
« 
WwW 
53 
a 
J 
° 
oO 
4 
2 
< 
a 


85 
UNITED STATES DISTRICT COURT 


r 


EASTERN DISTRICT OF NEW "ORK 


UNITED STATES OF AMERICA, 
~against- 
75-CR-701 
ANGEL ROSARIO, 


Defendant. 


United States Courthouse 
Brooklyn, New York 


January 12, 1976 


HONORABLE JOHN R. BARTELS, U.S.D.J. 


RAY STALKER 
ACTING OFFICIAL COURT REPORTER 


Appearances: 


DAVID G. TRAGER, ESQ. 
United States Attorney 
for the Eastern District of New York 


BY: ELIA WEINBACH: ESQ. 
Assistant U.S. Attorney 


RICHARD ROSENKRANTZ, ESQ. 
Attorney for the Defendant 
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THE CLERK: United States against Angel aecatiel 


MR. WEINBACH: Good afternoon, your Honor. 


} 
THE COURT: Good afternoon. Let's continue | 
where we left off. You were cross-examining Mr. LeMoine. 
What is the number of that exhibit? 
THE CLERK: Exhibit 5, three page report. Also 
Exhibit 2. 
ROSENKRANTZ: Exhibit 5? 
COURT: What was Exhibit 2? 
WEINBACH: I'll give it to you, your Honor. | 
COURT: The physical description is in 


isn't it? 


WEINBACH: I don't know, your Honor. 
THE COURT: Have you looked at it, have you 
gone into it since you were here? 
MR. WEINBACH: That's right, Exhibit 2 has a 
physical description of an unknown male, possibly 


called Angel. Exhibit », which is before your Honor 


is Officer LeMoine's report of the arrest. Also f[ | 
have I believe, it contains a physical description of 
Angel Rosario. 


MR, ROSENKRANTZ: At the time of the arrest. 


WEINBACH: At the time of the arrest. 


> COURT: That is the other Angel? 


WEINBACH: That's correct, your Honor. I 
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believe there is a question which was asked of u. icer 


| 
LeMoine to compare or read the two physical descriptions, 


: | 
one of Angel who had told the or participated, allegedly 


| 


participated in the heroin sale and the one of Angel 
Rosario who was arrested. 
THE COURT: Let's see. When did you make this | 


report, Exhibit 5? 


THE WITNESS: The date is right on top, your 


THE COURT: I have Exhibit 5. It stated -- 
MR. ROSENKRANTZ: May 7th, Judge. 
THE COURT: May 7th, 1975. This of course was 
after the arrest, right? 
MR. WEINBACH: It would have been a week and a 
day after the arrest. April 29th to May 7th. 
THE COURT: I will listen. 
5 C¢: 8.2 GEORGE LEMOINE, having 
been called as a witness for the Government, having 
been previously duly sworn by the Clerk of theCourt, 
was examined and testified further as follows: 
CROSS-CXAMINATION 
BY MR. ROSENKRANTZ: 
Q Officer LeMoine, would you agree that your 
recollection of what took place on April 29, 1975, was more 


accurate at the time that you made this report in May of 1979, 
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than it is today? 


A I would say it is more accurate, yes, sir. | 


Q And is it also accurate to say that at no tine 
in the report, which has been introduced into evidence as 
Government's Exhibit 5, did you mention that this defendant 
Angel Rosario was arrestei because he met the physical 


description of another individual: is that correct? 


A I don't understand that question. 

THE COURT: I don't understand it either. 

MR. ROSDONKRANTZ: I will rephrase the question. | 
Q Is it accurate to say at that time, at no time | 


in your report, which was made on May 7, 1975, did you 


indicate that this defendant was arrested because he met the 


physical description of another individual? 
MR. WCINBACH: Your Ilonor, I think the report 
speaks for itself. 
THE COURT: Yes. We don't have any reports. 
speaks for itself, doesn't it? 
MR. ROSENKRANTZ: Yes, your Honor. I think I | 


have the right to question this witness's state of min 


at the time he made the report. 


MR, WEINBACH: Your Honor, the Government will 


stipulate based on the report, yes, at no time in the 


report did he mention, did Officer LeMoine mention the 
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arrest after Angel, Angel Rosario identified -- 
MR. ROSENKRANTZ: Or met the physica. descrip- 
tion of another individual. 


THE COURT: I think the testimony will or has 


disclosed whether or not it met a physical description, 


that was of Angel that was described by Officer Balmer 
in Exhibit No. 2. Why don't you go on that? His stat 
of mind when he made the report is not important. 

It seems to me the question is did he have 


probable cause to believe this was the same Angel. 


| 


the description of Angel Rosario is and what the 


That is all there is to it. Please do not get off the 


track, Mr. Rosenkrantz. Why don't you find out what 


description in the report of Officer Balmer was to 
Officer LeMoine, that's where we're going to. 
BY MR. ROSENKRANT2: 

Q Officer LeMoine, at the time you arrested this 
defendant, you didn't have the physical description of 
Officer Balmer with you, did you? 

A In writing? No, sir. 

"HE COURT: But he had already told you, 
according to the testimony, hadn't Balmer given you 4 | 
description? 


THE WITNESS: Yes, sir. 
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THE COURT: There is a re’ort, Exhibit 2. 

that the description? + don't know what the descrip- 

tion of this man is. what is the weight, height and 

so forth? Can we do that? ow that is the essence 
of the case. Go ahead. 

C Officer LeMoine, when was the last time that 
you had seen the report of Officer Balmer prior to the time 
that you arrested this defendant? 

A I eon't recall. 


Q Weil Officer Balmer's report had been made up 


THE COURT: May. I think I'm looking at it. 
That's why you don't have it. I believe I have it. 


Here is the report. It is dated 1/17/75 which has on 


it Angel's description. He testified to it, Agent 


Bainer. 
MR. WEINBACH: Yes, he did, your Honor. 


THE COURT: And now in LeMoine's report, let me 


| 


see where is the description -- 
MR. ROSENKRANTZ: Your Honor, I think the 
important thing is the date. 


THE COURT: Let me see the physical description. 


In one case this Angel was 28 years old, about 5 foot 


| 


eight inches tall. Light complexioned, blue trousers, 
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multicolored shirt, sneakers. I think it was testified 
co when he was arrested he did not have a genial 
shixt on or s1eaxers, 
Let me read Angel Rosario's. He's 32 years old, 


He's five seven. He's 155 pounds. He had a blue 


cotton shirt on and at the time of the arrest he had 


a dungaree jacket on and blue trousers. He had blue 


trousers on Of” both occasions. de had black shoes at 


| 
| 


the time of his arrest. All right. 
BY MR. ROSENKRANT 

Q Officer, you don't recall the last time that 
you had seen officer Balmer's report prior to April 29th? 

A Not offhand. If I see the report, I could 
probably give you a good fairly accurate -~- 

Q I have a copy, Judge. 

A This is on the purchase of Exhibit 2. This 
gives one Gescription of the Angel that was involved in the 
sales. Now there is a report after this which also mention 
a description, describing Angel. DO you have that copy? 

Q Let's work with one copy at a time? 

A ‘On this one here I would say probably. 

THE COURT: You're talking about Exhibit 2? 

I have to know. 


MR. ROSENKRANTZ: Yes. 
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THE COURT: All right. 


Q Is this a report dated Januaryl7th? 
A January 17th. That was for Exhibit No. 2. 
tnere should 1a another exhibit. 
Q We're talking about this exhibit. I want to 
talk about one report at a time. 
THE COURT: I understand what you want to do. 
Stand back a little bit. Things can't be forced. 
MR, ROSENKRANTZ: I'm not trying to force things. 
THE COURT: You'll get the answer to your 
question. Officer LeMoine, he wants to know when is 


the last time you saw this report with the description 


of Angel on it dated January 17, 1975, before the 
arrest in April of '75? 
MR. ROSENKRANTZ: That's correct. 


THE COURT: That's the only question. Do you 


THE WITNESS: Your Honor -~ 


THE COURT: Do you know or can you give us an 

What is your answer? 

THE WITNESS: TI don't believe th. < is the 
question. I believe that when was the last time I saw 
a report, referring to a description of Angel, maybe -~ 


MR, ROSENKRANTZ: That's not my question. 


34 


LeMoine-cross 

THE COURT: Ask your present question. Can I 
ask it? 

MR. ROSENKRANTZ: Yes, your Honor. 

THE COURT: Answer that question I asked. 

THE WITNESS: On this specific report? 

THE COURT: Yes. 

THE WITNESS: I would say probably sometime 
wound February the 5th of 1975. 

THE COURT: That is your answer. Now please 
proceed. Did you look over these reports since we had 
this hearing on Friday? 

MR. WE.NBACH: Yes, your Honor. Briefly. 

Q February 5th, 1975, was almost three months 
prior to April 29th of 1975: is that correct? 

MR. WEINBACH: I will stipulate to that, your 
Honor. 

THE WITWESS: Yes. 

THE COURT: I take judicial notice of that also| 
Mr. Rosenkrantz. 

Q I show you all of the other reports, Exhibit 3, 


Exhibit 4 and l. 


THE COURT: I don't know what they are. 


| 


Q I ask you if there is anything in these reports 


that indicates a physical description of this defendant as | 


| 
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to his weight, height or age? 
THE COURT: Yes or no. I think that is easy. 
Don't ask him, we know there is no such description. 
MR. ROSENKRANTZ: There's no such description. 
THE COURT: Then he says no. Mr. Weinbach? 
MR, WEINBACH:s Your Honor, whatever the 
exhibits say, that's what they say. 
MR, ROSENKRANTZ: You agree? 


MR, WEINBACH: Well, the exhibits have been 


received in evidence. They say what they say. 


THE COURT: That's right. Let him look at it. 


THE WITNESS: There's a description, date. 


| 

I would rather have him. | 
| 

| 


MR. ROSENKRANTZ: I am asking for physical 
description as to weight, height and age? 

THF COURT: No. 

MR. ROSENKRANTZ: He's going to talk about 
clothes. That's not what I'm talking about. I'm 
talking about height, weight, or age. 

THE COURT: He is looking. What exhibit are 
you looking at? 

THE WITNESS: Government Exhibit No. 3, this is| 
the purchase of Exhibit No. Se 


THE COURT: May I see this? When you say it's 
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a purchase, all the time you're referring to the first) 
two purchases, right? 
THE WITNESS: Yes, sir. 
THE COURT: Exhibit 3, there is a description, | 
but that isn't what he asked you. “hat may be resorted 
to a little later. But he says is there any description 


in those exhibits, 3, 4 or 1, concerning the weight 


and height. What is the answer as far as you can see? | 


THE WITNESS: It refers back to the report of | 


January 17th and then the description -- 


THE COURT: There is a description, it refers 


WEINBACH: By reference. 


COURT: By reference, sure. 


MR. ROSENKRANTZ: Officer, you agree the only 
time you saw the report identified as Government's 


Exhibit 2 was on February 5th, you never saw it after 


that? 


THE WITNESS: I would say that around February 


the 5th I saw it. 
THE COURT: Exhibit 1 on February 5th? 
MR, ROSENKRANTZ: Number 2, Judge. 
THE COURT: Number 2. 


THE WITNESS: Number 2, sir. 
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Q Now I think that we were discussing on Friday, | 
and am I accurate in stating that you testified on Friday | 
that you frisked the defendant Rosario at the scene when you! 
first asked him to step out of the car. But he was not | 
searched until youwent to the police station. Is that | 
correct? | 

A No, I don't believe I said that. 

Q jel ou search him at the scene or did 
you search him at the police station? 

A I believe he was searched at both places. In 
fact, I know -- in fact he was searched when he got to our 
office, also a third time. A different degree of search. 

Q So your testimony is that he was searched at 
the scene: is that correct? 

A At the scene where we stopped the truck, no, 
really. No. 

Q He was not searched at the scene? 

A I would -- well -- what constitutes a search? 

I put my hand inside his pocket and removed something. Is 
that a search? 
THE COURT: Well, that's what he wants to know. 

Yes, you did search him for that. Are you talking 


about an overall search or are you talking about 


whether or not he searched his pockets and pulled out | 
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those six sticks or whatever he had? 
MR. ROSENKIANTZ: I'm asking him what search di 


he conduct or did he just frisk him? 


THE COURT: What kind of a search are you talking 


about, a rartial or complete search? 

MR. ROSENKRANTZ: Well, may I rephrase the 
question then? 

THE COURT: I'm trying to seek the truth. I'm 


trying to find out what he did. 


MR. ROSENKRANTZ: I am also. 


THE COURT: I remember his testimony. 


Q At the scene where he was arrested, were you 


searching him to see what you could find? 


he 


A At the scene I frisked him. I was looking for 
weapons at the scene. 

Q But you say that you removed these packets from| 
the cigarette box. 

A In the upper -- it was in his upper left pocket 


on the dungaree jacket. I reached with my right, there was 


a bulge. I belive it was a Marlboro cigarette box behind 


that, not a box or anything, I believe there were cigarettes 
in the box. But there were these -- the six decks that I | 
found ai.d miscellaneous other things. Possibly a small 


wallet or something with a picture. But it was a bulge. 
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Q Was the bulge behind the cigarettes? 


There might have been even a handkerchief there also. 


| 

A ‘Either behind it or in front of it or underneath. 
| 
| 


Q Did this search take place after he was placed 
under arrest? 

A Yes. 

Q And after he had said his name was Angel? 

A Yes. The first thing when he said -~ when I 
asked him -- 

Q Did he show you any identification? 

A At the scene there, no. 

Q Did he show you any identification later? 


A Gee, I don't recall. I think we saw this -- 


at the police station, I'm sure that he had something. But 
he didn't have it with his address. I assume what address 
he gave us was the correct address. I think he had -- I 
think he had a social security card with the name Angel 
Rosario on it. 

Q Did Officer Balmer come to the precinct? 

A No. 

Q Did you see Officer Balmer that evening? 

A Yes. 


When? 


When we got back to our office at 201 Varrick 
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Street. I put the defendant Gonzalez and Angel into an 


interrogation room. I went and found Detective Balmer and 


I said to Detective Balmer, "We found both Jose Gonzalez 
and Angel. Will you @me up and identify both of them?" 


Balmer came up and he looked in the roon. He 


looked at Angel and he says that's net him. He Looked at 


| 


Jose Gonzalez. He said that is Gonzalez, Gonzelez being who | 


he was at this time -- 


Q Well -- 

A Okay. 

Q Was Angel Rosario ever charged with the crime 
that he was arrested for? 


A What do you mean was he ever charged with the 


Q Before he was brought before the Magistrate 


the next day was he charged with the sale that had taken 


place with Gonzalez? 


A No, he wasn't. No. By no means he wasn't 
charged with the sale that had taken place with Gonzalez. 


Q In other words when he was brought to the 


courthouse he was charged only with the crime of possession 
of these six decks of heroin? 


A Yes. 


THE COURT: That's ipso facto. That is 
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immaterial. We know he wasn't charged with this. | 

THE WITNESS: Yes, sir. | 

THE COURT: He's only charged with the six deckb. 
I don't know what they were, six? 

THE WITNESS: Decks. 

MR. WEINBACH: Decks. 

MR. ROSENKRANTZ: There was never any search, | 
there was an arrest warrant for him prior to the poor | 
on April 29th -- 


THE COURT: Remember on late Friday I said do 


you have to ask the same questions again and again. 


| 


I said I didn't have time for that sort of examination, 


Now I don't have the time tday for an examination 


which is just repetitive. It doesn't add anything 
except consumption of time. XY will take this oppor- 
tunity to say on the record, to my recollection he did| 


say, that is Officer LeMoine did say he asked this 


gentleman his name, and his name was Angel. He said 
he then frisked him and as I remember he took something 
out of his shirt pocket at the scene. Then is that 


your recollection? 


MR. ROSENKRANTZ: Yes, your Honor. 
| 
THE COURT: That's what he said. Then he said 
he took him back. But I don't know what his testimony 


| 
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was there. Did he so testify that he took the sticks 
out on the day of the arrest? 

MR, ROSENKRANTZ: Yes. 

THE COURT: We covered that. What else can we 
gain by asking the same questions? I assume he's 
giving you the same answers. 

MR. ROSENKRANTZ: I have no further questions, 
Judge. 

THE COURT: Wait a minute. I have one. You 
referred to some other descriptions of Angel that you 
had, it was not necessarily in Exhibit 2. What I want 


to know is in actuality, I think Mr. Rosenkrantz wants 


| 
| 
| 
} 


to know also, that is the basis of all his examinationg, 
what did you have in mind, cid you have any kind of 
description to compare this man sitting over here with 
Angél that had the original transaction with Gonzalez 
and Balmer? I mean you just went around looking for 4a /| 
man called Angel. Did you have any description inthe | 


report, that is on January lst,'75, you referred to 


| 


some other description which was later than January 1, 
1975. You never really pressed the real question. 


What description did you have in mind when you arrested 


this man. Because the reports of Balmer were in | 


| 


January, 1975. What did you have in mind that would 
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justify you believing this man was the Angel that 
Balmer referred to? 
THE WITNESS: The actual -~- 
THE COURT: Just because you had the name Angel? 
THE WITNESS: No. The actual physical sacctiaten. 
THE COURT: When did you see that physical 


description? 


THE WITNFSS: It was also reported to me by 
Detective Balmer on several occasions. 
THE COURT: How near to this arrest was that 


description given to you? 


| 
THE WITNESS: I would say the description of the 
detendant Angel and the gi:. that was present -- 


THE COURT: Yes? 


| 
| 
| 


THE WITNESS: No more than a week before the 


arrest. 


THE COURT: A week before? 


THE WITNESS: Yes. 


THE COURT: He had given the same description. 
What about on this occasion, what were you doing? 


THE WITNESS: This occasion we were looking for) 


Jose Gonzalez and Angel and the unknown girl. We had | 


| 
| 


gone to Gonzalez's apartment and staked it out. 


THE COURT: How long before this arrest, how 
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much time prior to the arrest had you been talking to 


| 
} 


Balmer about Gonzalez and Rosario and had gone to 
Gonzalez's apartment to stake it out? 
THE |} NESS: I would say the apartment, he 


| 


was staked out on several occasions. The last one was| 
no later than two weeks before the actual arrest of | 
Gonzalez. 

THE COURT: When was the last discussion you 
had with Balmer about the description of Rosario? 

THE WITNES.: I would say approximately a week 
before the arrest. 


THE COURT: A week before. Yo. said in answer | 


to some questions from Mr. Rosenkrantz that you had 


another description or some other description in 


another report later than the January report which 
covered Rosario. 
Yes, sir. 
What report is that? 


That's on a purchase of Exhibit 


THE COURT: You kept saying a purchase of an 
exhibit. We don't purchase exhibits. 
THE WITNDSS: That's what the report refers to, 


That is the title of the report. 
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THE WITNESS: I think Government's 3 is also --| 


| 
THE COURT: Where is Exhibit 3? | 
f 


THE COURT: That is what I'm interested in. I 
don't care about the other things. 

THE WITNESS: On the last page, your Honor, it 
lists the physical descviption and the description after 
custody of evidence. 

TPE COURT: Well, when was this arrest made? 

MR. WEINBACH: On March 5th, wesn't it? That 
was the purchace, your Honor. 

THE WITNESS: That was the purchase. 


MR. WEINBACH: The arrest was made April 29th. 


THE COURT: April 29th, I recal] that. Now 
however, John Doe, Angel, you say the D.E.A. 6 was 
prepared on March 5th, John Doe, was there a T-shirt 
and light brown slacks? 


THE WITNESS: That's Balmer's report. 


“HE COURT: But that isn't what you say you 
relied on. You say you had a description from Balmer 
a week before you arrested this man? 

THE WITNESS: Yes. 

THE COURT: Did you look at any of the reports 
with these descriptions? 


THE WITNESS: Yes. 
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THE COURT: Which one? 


THE WITNESS: I would say all of them, because 


I maintained the case file. 


THE COURT: All of them. Ask your question? 


MR. ROSENKRANTZ: Do you recall my asking you 


just a few minutes ago, the last time prior to the 


arrest on April 29th, when you had seen Government's 


Exhibit No. 2. Do you recall that? 
THE WITNESS: That's the one I probably looked 

at around February, February the 5th. 
THE COURT: Yes, that is his  nswer. 


MR. ROSENKRANTZ: Now you tell us -- now you 


few weeks before the arrest of April -- 


| 
just told the Court that you had seen it sometime a | 
| 

MR. WEINBACH: That's not the testimony. He | 
didn't say that. '"e said he discussed it from time <,o| 
time and the last description he had from Balmer he ha et 
a week before the arrest. 

Is that your testimony? 

THE WITNESS: Yes. 


MR. ROSENKRANTZ: Where did that conversation take 


place? 


THE WITNESS: In the Task Force office. 
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CROSS-EXAMINATION 
BY MR. ROSENKRANTZ: (cont'd.) 


Who was present? 


Could have been any number of people. 


Do you recall who was present? 


No. 


(Continued on next page) 
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THE COURT: What date of this, 1975, it's a 


year ago. Let me see. Did Balmer give you the same | 
| 
description that he gave in Exhibit 2? 
THE WITNESS: Generally, yes, sir. 
THE COURT: What do you mean generally? 
THE WITNESS: Well, we knew -- basically the | 
description, all of us did in our group, the aeccesettan 


of Jose Gonzalez and Angel that was in the apartment 


when we went looking for them to arrest them. 


and the female. Because we all had separate one 


THE COURT: This was a current alive affair? 

THE WITNESS: Exactly. It was a pending ase. | 
It was open to arrest. We wanted to effectuate an | 
arrest as soon as possible. 

THE COURT: This was an occasion of incidentally 
arresting Gonzalez. 

THE WITNESS: No, sir. What actually happened 
we had ordered up a larger amount of heroin from 
Gonzalez and we went ~- we went with quite a few 
officers to arrest the defendant, ali the defendants 


involved and seized X amount of heroin. But what 


happened was Gonzalez had a Lookout in one of the 
apartment buildings in the complex. 
MR. ROSENKRANTZ: Judge, I'll object to any of | 


this. I do not think it is relevant. 
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THE WITNESS: What I am trying to say, we kept 
looking for these defendants. 
THE COURT: What he's trying to say it was a 
current, almost daily thing? 
THE WITNESS: On a daily basis, yes, sir. 


Every day. 


THE COURT: Right up to the day of the arrest 


THE WITNESS: Yes, sic. If I wasn't there 


of Rosario? \ | 
Pal 


another two or three man team would go out looking fo 
them. 


THE COURT: All right. 


‘ 


MR. ROSENKRANTZ: Officer, isn't it a fact that 


anybody with Gonzalez on April 29, 1975, who answered | 
to the name of Angel would have been arrested? 

MR. WEINBACH: Objection, your Honor. 

THE COURT: Let him answer it. | 

THE WITNESS: If that person fit the descriptidn 
of the Angel sitting here and his name was Angel and 
there was only one of them, yes, he would have been 


arrested. 


Q You mean from approximately 30 years old of 


medium height and medium weight -- 


THE COURT: He didn't say that. All he said 
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Q Did you have any facial description? 


A Yes. Light xinned, five foot seven, 155 pound 


| 
was he fit the description. | 
, 


Hispanic, light skinned, light complexioned. All I can me | 
counselor, I can remember there were four people on that date 


I actually made the arrest. Two of them were released, they 


did not fit the description of Angel. 


Q Officer, were they taken into custody at the 
scene, yes or no? 
A Well, that's another question. | 
Q Officer, were they taken into custody or not? | 
THE COURT: Well, taken into custody is one 
thing and arrested is another. 
THE WITNESS: That's the question, your Honor? 
Q Were all four persons transported to the police 


station? 


A Yes. 
Q Were all four persons free to leave before they 
went to the police station? 
THE COURT: Not if they're taken into custody. | 
A I would say at that time, no. 


Q Were all four persons processed at the police 


station? 


A What do you mean by processed? 
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What do you mean by processed? 


* processed? 


Yes. 


Were they processed? 


Fully identified. 
A Yes. THey were. 


Q And it was only after processing them that the 


| 
other two individuals were released, is that correct? | 

A Yes, sir, I believe so. Yes. | 

Q And prior to being processed they had been | 
frisked and their clothing had been gone through also. teat 
that correct? 

A The girl, I really don’t know. 

Q How about the man? 

A Yes. I frisked him, yes, sir. 

THE COURT: Let me ask you a question: you 


used the word Hispanic. There's nothing in the report, 


Exhibit 2, showing Angel was Hispanic except perha; 


THE WITNESS: That's a police department 
phrase. 


THE COURT: What does it mean? Did Balmer 


| 
F 
| 
the name. Where do you get Hispanic from? | 


tell you that Angel was Hispanic? 


THE WITNESS: Yes, sir. 
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THE COURT: He did. Is this defendant Hispanic? 


THE WITNESS: Yes, in the legal term of the | 


| 


police department. A year ago in the police department -- 
THE COURT: I'm afraid you'll have to stop 
there. There's nothing in the report that says | 
Hispanic. 
THE WITNESS: I.think i* doss, your Honor. I'm 
not too sure. I would have tc look and see. 
MR, ROSENKRANTZ: Well, your Honor -- 
THE WITNESS: There are several reports. 
MR, ROSENKRANTZ: I think we can agree the 


reports speak for themselves and there's nothing in 


the physical description in Government's Exhibit 2 


that says Hispanic. 


THE WITNESS: Maybe in the body of the report 


itself, counselor. 
THE COURT: Did he tell you that Angel -- 
THE WITNESS: S*me as Jose Gonzalez, sir. 
THE COURT: He told you that a week before you 


arrested Rosario. 


THE WITNESS: No. I knew that ail the time 
because I also knew the girl was a white girl. This 


was not a Hispanic -- Jose Gonzalez' girlfriend was 


described as being a white girl, not Hispanic. 
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THE WITNESS: I don't believe so. 


| 

| 

| 

| 

THE COURT: That is in there? 


Q Officer, I show you Government's Exhibit 5. 
Will you look at the physical description of the person aca 
you put in there. 
THE COURT: You better give it to me. I have it. 
THE WITNESS: Youwant all of them or just Angel 
Rosario's -- | 
THE COURT: Don't waste time. | 


Q Angel Rosario's description, describing him as 


being Hispanic? 


THE COURT: Let him answer the question. , 


THE WITNESS: You asked me to describe what I 


put down? 


Q Go ahead? 

A On the physical description, it's exactly at 
the tims of arrest and the form that was given, Angel Rosario 
was a mele, 32 years of age with a D.O.B. which hadn't been | 
known before, five foot seven, 155 pounds. | 

On April 29th, the day of arrest, he was in a 
blue cotton shirt, blue dungaree jacket, blue trousers and 
black shoes. Rosario lives at 365 53rd Street, Brooklyn, 


New York. 
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But you didn't put down he was Hispanic? 
No, I didn't put that in. 
Why didn't you put down he was Hispanic? 


A It might be an oversight. I don't know. 


Q You put down Ganzalez was a4 Hispanic in his 
physical description? 
A Yes. 
Q You put down the girl was white even though she | 
was released? 
No -- who? 
Soto? 
That's the male. 
Q All right. 


A And I have him as a Negro Male Hispanic and 


Moore is a white female. | 


Q The only Hispanic that was not described ag an 
Hispanic was this Defendant Rosario? 

A Possibly an oversight. I don't know. 

Q You made out the report, Officer, didn't you? 

A Yes, I did. 

Q So, you bothered to put down one of the indi- | 
viduals who was released as an Hispanic -- 

THE COURT: Let's get to something else. 


MR. WEINBACH: Your Honor, could I ask the Court 
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to take judicial notice that the name Angel is a com- 
mon name in Latin or Spanish speaking countries? 
MR. ROSENKRANZ: I don't think it's reserved -- | 


in any event, Judge, I have no further questions. 


THE COURT: Do you have any questions? 


MR. WEINBACH: Just a couple, your Honor. 
THE COURT: Are you going to put Mr. Rosario 
stand? 


MR. ROSENKRANZ: No, your Honor. 


THE COURT: I wouldn't have pressed you so hard 


through with this case -- 


MR. ROSENKRANZ: I don't think it's necessary, 


THE COURT: Well, that's up to you. 
MR. WEINBACH: All right. 


THE CLERK: Government's Exhibit 6, report 


dated May 28, 1975, marked for identification. 
RE-DIRECT EXAMINATION BY 


MR. WEINBACH: 


Q Officer LeMoine, I am going to show you * \at has 
been marked as Government's Exhibit 6 for identificatic and 
ask you if you can identify it? 

A Yes. 


Q What is it? 
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A It is the case report irvolving case number 
CT75-0004, involving Jose Gonzalez, Angel Rosario, in a 1968 
Chevrolet truck. John Doe, Angel, not identified and John Doe 
not identified -- 
Q Could you describe what that document is? 
A Yes. 


THE COURT: May I have a copy of this? 


| 


MR. WEINBACH: It's not in evidence. I am going 
to offer it. | 


THE COURT: I can't read from it then. 
MR. WEINBACH: I want him to describe what type 
of document it is. 


THE COURT: I can compare it with this. Describe 


It's a case report. 

THE COURT: Just like this report, report of 
investigation? 

THE WITNESS: That's a little bit different. 

TRE COURT: I see. This is a case report. Now, 


you can't ask any questions about it until it's intro-| 


duced into evidence. 
MR. WEINBACH: I will offer it, your Honor. 
MR. ROSENKRANTZ: Your Honc., I have no objection. 


THE CLERK: Government's six marked in evidence, 
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Q Now, is it fair to say, Officer LeMoine that 


Government's Exhibit 6 is a summry of a particular case? 
B Yes, sir, and it's dated May 28, 1975. 

MR. WEINBACH: Your Honor, with the Court's 
permission I would like Officer LeMoine just to read 
the last two sentences of this Exhibit. I know the 
Exhibit really speaks for itself, but I think it may 
clarify the ambiguity that appears to have arisen in 


Exhibit Number 5. Or at least it might shed sdme light, 
} 


| 


the last two sentences, Off'cer LeMoine? 
A The last two sentences of the report read, 


“Approximately 6:30 >.m. Jose Gonzalez and Angel Rosario were | 


arrested by above-named officers and charged with the sale of 


21 u.s. 841(a) (1) and u.s. 84l(a)P.O. Police Officer, seized 


‘ | 
from Rosario Exhibit number 4, approximately 75.32 grams gross 
of heroin. 

THE COURT: Is that it? 

Q Is that referring, Officer LeMoine, to the same 
decks of heroin that were referred to in Government's Exhibit 
5, the arrest of Angel Rosario? 

A This refers to the six decks of heroin that was 
found on Rceario at the time of the arrest. 

MR. WEINPACH: Your Honor, do you have Govern- 


ment's Exhibit 5? 
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THE COURT: Yes. 
MR, WEINBACH: I have one question on that. 
THE COURT: Here it is. 
Q Now, Officer LeMoine, I think you testified 
that you have been a police officer for 18 years? 
A Yes, sir. 
Q And that you in the course of your experience 
arrested people of Hispanic origin? 
a Yes, sir. 
Q And are you generally familiar with the names 


cf people who have Hispanic origins? 


A Generally speaking, yes. | 


Q Based on that experience, if I told you that a 
person had the name A .8l1, would it be your opinion that sin 
person would have an Hispanic origin? 

A Yes, sir. | 

Q Now you stated, I believe, tht Francisco Soto | 
‘as released after being processed at the police station: is 
that correct? | 

A Yes, it / 

Q Do you know for a tact whether Francisco So*% 
was searched? 


A No, i do not. 


MR. WETNBACH: I have no further questions, 


104 


Exhibit number 6 this report was made up one month, less one 


dey, after the arrest: isn't that correct? 


és | A 119 | 
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, your Honor. | 
: RE-CROSS EXAMINATION BY 
“| MR. ROSENKRANTZ: . | 
7 Q Is it your opinion, Officer, that he wasn't? | 
: | A Well, where and when, what do you means? | 
1 Q Prior to the time he was processed at the police 
J station, Francisco Soto was either frisked or searched? | 
' | A I frisked him. 
' | Q You frisked him at the scene? | 
" | A At the scene, yes, sir. | 
r | Q And it was the same time you frisked him that 
" | you also frisked the Defendant, Angel Rosario? 
" A Yes, sir. Generally speaking, yes, sir. | 
7 Q Now, Officer, Exhibit number -- | 
THE COURT: But you didn't arrest him? 
" THE WITNESS: No, sir. 
a | THE COURT: But you 4id arrest Angel? 
" | THE WITNESS: Yes, sir. 
20 | Q But Soto was take. into custody and brought to | 
- the station house with the others? | 
a2 A He was brought to the station house, yes, sir. | 
= Q Now this report that has been introduced as | 
24 | | 

| 

| 

| 


‘ \ 
4 
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Approximately, yes, sir. That is a status 


Q This report was made after ycu and the other 


officers had been in discussion with the United States Attor- 
ney concerning the facts of this case: isn't that correct? 

A No, sir. 

Q You hadn't discussed this case «t all with the 
United States Attorney? 

A Yes, just at the time of arraignment. 

Q May I finish the question? 

A Go ahead. 

Q Had you or had you not discussed this case with 
the United States Attorney's office in the Eastern District 
of New York prior to the time that you made this report up on 
May 28, 1975? 


q I'm going back how far, to what date prior to 


Q To any date. Ir other words, had you discussed 
the facts of the arrest of Angel Rosario at any time prior to 
the time that this report was made up? 

A Yes, sir. 

Q And at t:.e time you made that report up, you 
knew what the facts of his arrest had been: did you not? 


A I don't understa’i that question. 
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Q pid you know what the facts of this arrest hac 


been at the time you made this report up on May 28, 197 


facts? I don't understand what you're asking, Counsel. I 


A What do you mean by the facts? What are 


can't answer because I don't understand. 
Q pid you know what had taken place on April 29, 
1975, when you made this report up? 


MR. WEINBACH: It's stipulated, your Honor. 


a stipulation, the Officer is having trouble with i¢ 
for some reason. 


4 


| 
MR. ROSENKRANTZ: I don't want that. If we os) 
| 
“HE COURT: That's your opinion. We wouldn't | 
let that in before a jury, would we? \ 
MR. ROSENKRANTZ: NO, Judge. 
Do you understand my question, Officer? 
No. 
THE COURT: He doesn't. 
When he made this report up ~~ 
THE COURT: I don't understand either. Go 
ahead. 
Q On May 28th, did you know what had taken place 
on April 29th? 
THE COURT: How could he know otherwise? 


THE WITNESS: On April 29th? 
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ROSENKRANTZ: I would assume, Judge -- 
WITNESS: You mean April 29th? 
ROSENKRANTZ: April 29th. 


WITNESS: Do I know what happened on April 


COURT: Did ;you say what happened in that 
report? 

WITNESS: Yes, sir, I did. 

COURT: Did you sign your name to it? 

WITNESS: I did. 

COURT: What are you saying, Mr. Rosenkrantz 

ROSENKRANTZ: Judge, if I may ane 
did you also know what the report that you had made 
on May 7th 

TNE COURT: What number is that? 
ROSENKRANTZ: Exhibit number 5. 
WITNESS: Did I sign that? 


ROSENKRANTZ: Yes, you did. 


> WITNESS: Yes, I signed it, yes, sir, I did. 


the three-page report that was made on -- that was made on 


Q And would you agree that in the two reports, 


May 7, 1975, which consists of only the details of the arrest 
on April 29th was more complete concerning the arrest on 


April 29th? 


A Gee 
LeMoine - re-cross 
May I see that? 
THE COURT: Do you understand the question? 
THE WITNESS: If one report is more complete 
than the other one. 


THE COURT: With respect to April 29th. 


MR. ROSENKRANTZ: Mr. Weinbach would prefer 


that you read the original. 

THE WITNESS: The report is dated May 7th. 
This concerns the arrest of the Defendants Jose Gon~ 
zalez and Angel Rosario, seizure of Exhibit 4, N.D., 
seizure of 1968 Chevrolet. 1I.D- number, so-and-so. 
That's on the one report that involved -- 

THE COURT: What date? 

THE WITNESS: May 7th. That is Government's 
Exhibit 5. That's the final case report. 
Q nO << 
A No. 
Q The final case report is the one page summary 

that was made up on May 28th -- 

THE COURT: What Exhibit is that? 

MR. ROSENKRANTZ: Government's Exhibit number 
6, your Honor. 

THE COURT: I don't have that one. I think I 


recall what was said. 
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Q Now when the report, that is Government's Exhibit 
5, that was made up closer to the date of arrest, it was made | 
up on May 7th, correct? 
A Yes. 
Q And was signed by you? 
It was signed wy me on May the 16th, yes, sir. | 
But it was dictated by you? 


Yes, sir. 


Would it be fair to say you Aictated it on May 


I would say it was before May 7th, it would be 
closer to the date of arrest, yes, sir. | | 
Q So it was between April 29th and May 7th? 

A Yes, sir. 

Q And in that report which concerns itself only 
with the April 29th arrest, you state, do you not, that 
Rosario was arrested with six packets containing white powder, 
alleged to be *eroin, cocaine, were found in his jacket? 


THE COURT: We explored that for a long time. 


MR. ROSENKRANTZ: I think in view of the ques- 


| 
| 
| 
| 


tion by Mr. Weinbach I am entitled to ask this question. 
This was an earlier report. That is more complete and 
concerns itself with the April 29th incident. 


THE COURT: NO, . ‘he real question here as 
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I understand it is whether or not the arrest was made. 


| 
| 
| 
| 
| 


MR. ROSENKRANTZ: That's correct. 

THE COURT: Before he identified this Defendant | 
Angel. | 

MR. ROSENKRAL SZ: The April 29th report, Govern- 
ment's Exhibit 5 never mentioned that he identified 
him as Angel before he was arrested. 

THE COURT: He testified just the other way. 

MR. ROSENKRANTZ: I understand that, Judge. 
is his report and one is his testimony now, a year 
later. ' | 

THE COURT: That's right, but that isn't exactly 
true, either. His report doesn't say he arrested, he 
searcned Angel and seized the sticks and then asked 
Angel what his name was. It doesn't say that either. 

We went all over this. We have exhausted this area. 
It is now 5:20. 

MR. ROSENKRANTZ: In paragraph 3, Judge, the 
second sentence in paragraph 3 -- 

THE COURT: Office LeMoine identified him as 
Rosaric, he was also arrested. The whole thing, we 
explored this very carefully. We're not going to repeat 
te. | 


} 
MR. ROSENARANTZ: I thought it was worth bringing 


| 
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THE COURT: In view of what? 
MR. ROSENKRANTZ: In Government's Exhibit number 
| 
6, which is contrary, which states that Rosario was | 
arrested because of his complicity for a sale. | 


THE COURT: Yes. It says he was charged with 


certain sales. Naturally, if they still thought he 


| 
was the Rosario that was involved in the original sale, 
| 


then naturally he would be charged with it. Let me 
ask you this. That report states what happened on vias 
day of Srrest. He was charged -- Let me read that. | 

THE WITNESS: At the time of arrest. 

THE COURT: He was charged with Section 841, 
violation of -- 

THE WITNESS: Both him and Jose Gonzalez were 
advised by me they were being arrested for 4 sale of 
narcotics. 

THE COURT: You must take the charge, that is 
at the time of the arrest, right? 

THE WITNESS: Yes. 

THE COURT: This was before-- 

THE WITNESS: Before I frisked or any search 
was done they were both advised of their rights. 


THE COURT: And they were arrested. What is the 
| 
| 
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point, Mr. Ro@snkrantz, I don't understand? 

MR. ROSENKRANTZ: Your Honor, my point is it's 
very inconsistent where the sini number 6, which was| 
made up a month after the arrest states that they eine 
arrested and charged with violation of 21 U.S. 841 (a) 
(1), while report number 5, which is more contempor- | 
aneous with the arrest mentions absolutely nothing | 
about the fact that this Defendant was charged with 
this offense. It's only the later report that brings 
it up at all. 

THE COURT: You will find in all these reports 
that little things that are important to you but not 
to the arresting officer, they were not important to 
him at the time of arrest. This is a little detail. 
This does not go to the essence. 

MR. ROSENKRANTZ: This goes to the essence of 
the case. 

MR. WEINBACH: May I be heard on that? The 
only reason I offered Exhibit number 6 was merely to 
show the sequence of events as Officer LeMoine has 
testified to. That Angel Fosario and Jose Gonzalez 


were stopped. They were asked to identify themselves 


and after Rosario identified himself as Angel, rosartc 


was »laced under arrest, after which time we submit it, 
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was legally done. So he was searched. 


Government's exhibits, such as 5, as to the search, 
whether it was prior or contemporaneous to the identi- 
fication. But I think the testimony from Officer 


LeMoine particularly with respect to the proceedure 


that he adonts, when he stops someone, namely to ask 


them to identify themselves, makes it perfectly clear 


that the sequence was just as he stated the sequence 


of the -- 


) THE COURT: He testified to that, not only to | 


that, Mr. Rosenkrantz, he doesn't say on this' Exhibit | 


5, which is the one -- 


MR. ROSENKRANTZ: The earlier report. 


THE COURT: Dated May 7. (It's not the only 


MR. ROSENKRANTZ: I said the earlier report 


(continued on next page) 


report. Let me finish. 
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TH COURT: He doesn't say Conzalez was charged 
with a violation of 841, either at the time of aaah 
MR. ROSENKRANTZ: But he does say what this | 
Defendant was charged with, he said -- | 
THE COURT: No. Either of them. He was arrested 
when. That is what the wording indicates. The 


Officer testified several times that he was not 


arrested then or contemroraneously with the search 


and Giscovery of the six packets. But he was arrested 


after he was identified as Rosario and he also testi- | 


| 


fied that it is the practice in the police force to 


first identify anyone before they are arrested. You 


just don't go up to anyone about whom he has suspi- 


| 
| 


cions about and not ask him his name, but simply 
search him and if he finds something on him you arres 
him. 
He says that is not the practice of the police! 

department and I would be amazed if it was. 

RE-CROSS EXAMINATION BY 

MR. ROSENKRANTZ: 
Q Officer, isn't it a fact if this D.fendant 
had said his name was Manuel you would have frisked 
him -- 


MR. WEINBACH: Objection. 


t 


~ 


those circumstances. If he said his name was Manuel, 
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THE WITNESS: I would have frisked him under 


not necessarily frisk him. It depends. 


Q 


A 


| 

Didn't you frisk Soto? 
THE COURT: Let him answe | 
| 


There is a possibility I would have frisked him 


| 


jnasmuch as he was with Gonzalez and I know who Jose Gonzalez 


| 


was and I knew that Jose knew we were looking for him because 


he was avoiding us when we -- 


A 


MR. ROSENKRANTZ: I ask that be stricken. 
MR. WEINBACH: It's an open end question. 


THE COURT: You asked the question. 


| 
MR. ROSENKRANTZ: I asked him -- | 
THE COURT: Let him finish then. Go shead. 


Under the circumstances, being with Jose Gon- 


zalez and with the bulce in his pocket I would have went 


through his pocket. 


Q 


a weapon 


THE COURT: That answers the question. 


When you touched the bulge, you knew it wasn't 


THE COURT: You saw he was with Gonzalez? 
THEWITNESS: Yes. | 


THE COURT: Do you know whether Gonzalez was 


reported at any time rying weapons? 
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THE WITNESS: Yes, sir. 
THE COURT: Do you have any more questions? 
We're not coing to continue with this? 


Q Did you frisk Soto? 


A I believe I did. 


MR. ROSENKRANTZ: No further questions. 
THE COURT: Anything more? 
MR. WEINBACH: Just one. 
RE-RE-DIRECT EXAuINATION BY 
MR. WEINBACH: 
Q Officer LeMoine, you submitted all of your 
reports to the United States Attorney's Office at some point? 


A Yes, sir. 


Q Did you have any conversation with me prior to 
submitting your reports? 


THE COURT: The final report or which report? 


A No, sir. 


| 
Q any report. 


Q In fact, Mr. Cunningham: as the United States 
Assistant then. 
THE COURT: I want to know what this is for. 
MR. WEINBACH: I want to clear up the record 


because there was a suggestion by Mr. Rosenkrantz that 


Officer LeMoine spoke to the United States Attorney 
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prior to making Government's Exhibits. 
MR. ROSENKRANTS : I don't think there's any 
question about that. 
MR. WEINBACH: I want t, clear that up 
THE COURT: Clear it up. 


THE WITNESS: It was done before May Sth, also 


on number 5. 


| 


THE COURT: But not in connection with the pre- 


paration of the report? 


THE WITNESS: Yes, sir. I spoke to the United | 


States attorney when we arraigned the Defenaart. 
THE COURT: What time, what do you mean -- 


MR. WEINBACH: Who did you speak to -- 


THE COURT: What did you say to him, what shall 
I put in the report? 


THE WITNESS: No, sir, of course not. 


THE COURT: Did you talk to him by phraseology 


or verbiage or the statements -- 


THE WITNESS: No, sir. 


THE COURT What did you say to him? 
TNE WITNESS: We arrested a man by the name of 


Angel Rosario and we arrsted the Defendant Juse 


Gonzalez. And that the Undercover Officer Balmer 


has identified Ange’ as not being the Angel in the 
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apartment. 


COURT: That's the first time ‘ou spoke to 


WITNESS: That's the first time we spoke to 
the United States Attorney. 
THE COURT: You told them of the mis-identifi- 
cation? 
THE WITNESS: Yes, sir. 
THE COURT: And that was before you made the 
arrest or after you made the arrest? 
WITNESS: That was April 30th. 
COURT: The day after the arrest? 


WITNESS: Yes, sir. Then on report number 


COURT: Did you go into detail as to whethe 
you called up this man and found out his name first 
before you searched him or anything of that nature? 

THE WITNESS: No, sir. 

THE COURT: Or did you say, we got a man here, 
we arrested him and there's been a misidentification 

THE WITNESS: No, I said we arrested a man who 
we thought was the unknown Angel in the case. John 


Doe, Angel. It turned ~\t subsequently that it was 


not him. He did have six decks of heroin on him and 
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the circumstances of the arrest -- 

THE COURT: The circumstances of the arrest is 
what Mr. edauerenee wants to know. What do you mean 
by the circumstances of the arrést? 

THE WITNESS: How come we got him, how come 
we arrested Ancel Rosario. Thinking that he was John 
Doe, Angel, that was there during the sale of Exhibit 
2 and 3. 

THE COURT: You told him about the report, 
Balmer's report? 

THE WITNESS: Yes, sir. 

THE COURT: And the description, etc.? 

THE WITNESS: Yes, sir. I never discussed the 
report number 5 or 6 with any of the United States 
Attorneys. 

THE COURT: Exhibit 5. This is not marked. 

MR. WEINLACH:: It's on that one, your Honor. 

THE WITNESS: Your WOnor, if I may clear up the 


Exhibit 5 report. That ‘avolves t*e seizure of the 


Tt involves a driver's license, identification] 


of the serial number. It also involves an awful lot 
of things other than just the arrest. 

THE COURT: Well, it was dated May 7. 

THE WITNESS: The arrest was April 29th, but 


the heacing on that, seizure, the arrest of two defen 
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ants, the seizure of vehicle and seizure of Exhibits 
B and C, I believe. 
THE COURT: Anything else? 


MR. WEINBACK: Officer LeMoine, the United 


States Attorney that you were referring to, that you 
had a discussion with concerning the arrest of Angel 
Rosario was Mr. Cunningham? 

Yes, sir. 


MR. WEINBACH: No further questions, your 


THE COUPT: Any other evidence in the cate? 

MR. ROSENKRANTZ: No, your Honor. 

MR. WEINBACH: No, your Honor. 

THE COURT: This is a borderline case. 

MR. ROSENKRANTZ: Would your Honor consider 
hearing argument on it? 

THE COURT: No. It is not necessary. Not after 
all the testimony and questions. It is a simple case. 
I don't have to hear any argument. 

MR. ROSENKRANTZ: Your Honor, the cnly thing I 
would like to bring out is that the law -- 


THE COURT: You might bring it out, but Mr. 


Rosenkrantz, you have prolonged this hearing from 


last Friday -- 


MR. ROSENKRANTZ: Judge, the whole hearing 
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took less than three hours. 

THE COURT: No, it did not. 

MR. ROSENKRANTZ: Sure it did. 

THE COURT: You came in Friday. 
you start in Friday? 

MR. ROSENKRANTZ: Three o'clock. We didn't 
start until after 4. 

THE COURT: 4:30. 

MR. ROSENKRANTZ: A half hour on Friday. 

THE( COURT: What time did you start today? 

MR. ROSENKRANTZ: Five o'clock. 

THE COURT: This is the only witness. 

MR. ROSENKRANTZ: Two witnesses. 

THE COURT: Who's the other? 

MR. ROSENKRANTZ: Balmer. 

THE COURT: But that wa' 4 very short witness. 

MR. ROSENKRANTZ: He would have been shorter, 
I was willing to stipulate to hin. 

THE COURT: I will listen to any arguments 
that you have predicated upon case law, it that's 


what you want., 


MR. ROSENKRANTZ: Judge, there's no question, 


favors, the obtaining of a warrant if it ossible. 
There was no warrant obtained in this case. This was 


not a case involving hot pursuit as a lot of cases 


deal with. 

This was a case in which the crime, the most 
recent crime had taken place almost two months prior 
to the arrest. There is no question that the officers 
had probable cause to arrest the Defendant Gonzalez. 
The question is whether he had probable cause to 
arrest any individual of medium size, of medium age, 
of medium weight who answered to the name of Angel and 
was with Gonzalez. 

One of the cases cited by the Government says 
that the -- 

ViE COURT: The only question here is whether 
he had probable cause. 

MR. ROSENKRANTZ: I think One of the interestin 
things that the Government cites in its brief is a 
case where it says all the information known to the 
police department should be attributed to the officer 
making this arrest. If that was so, this Defendant 
would not ever have been arrested. If Balmer had bee 


present at the scene of the arrest, this Defendant 


would immediately have been cut ioose. 


THE COURT: No, no. Under your approach there 
would be no such cases. Wherein you have a misidenti 
fication -- 


MR. ROSENKRANTZ: There has been no case -- 
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THE COUKT: There has been. 

MR. ROSENKRANTZ: None of the cases cited by 
the Government. 

THE COURT: I think we ha a case, I've gone 
over this some time ago. I also looked up some law. 
I believe there was a recent case which was in the 
advance sheets. Will you get that? 

MR. ROSENKRANTZ: Is your Honor referring to 
me - 

THE COURT: LaBel cage. 

MR. ROSENKRANTZ: That is not a case of misi- 
dentification, your Honor. That is a case where they 
have the right man, but they didn't have -- they per- 
haps didn't have the right information about him or 
the exact information about him.. 

There is no case where a wrong man is arrested 
and the wrong man is held. 

THE COURT: There are statements, though, 
4nvolving cases where the wrong man was arrested and 
thea case against him was dismissed because in actual- 
ity there was the original officer who had conveyec 
the desc’ ‘pt‘on of the Defendant, didn't have any 
probable cause in the first place to arrest the - 


Defendant. I think that there is a case, not LeBel, 


where is your brief? Where is the brief? 


———— ee 
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MR. WEINBACH: I have an extra copy - 

THE COURT: I don't know specifically whether 
there was an exact case like this one, but there it 
is clear the test is whether or not Officer LeMoine 
had probable cause to believe and acted reasonably 
when he arrested Angel Rosario. 

Now, these cases are not identical, but there 
are some that are sufficiently close to justify a 
statement of what happened. It is probable cause. 


You see, we begin with the proposition that the 


| 
| 


purpose of the probabie cause which beg. 18 with I 


think Mat versus Ohio, that ‘e, search ond seizure 


MR. ROSENKRANTZ: goes back before that. 
MR. WEINBACH : Probable cause goes buick to -- 
THE COURT: No, no. I'm talking about the 


barring ot avidence. I'm not talking about you can't 


without a warrcent. | 
| 


arrest because of probable cause. I'm talking about | 


| 


the rewedy, the sherriff makes 4 mistake anc the pris- 
oner is let free. I'‘m talking about the case that | 
first established that probable cause comes from the 
Constitution. Everyone knows we're talking about thi 
evidence. To that extent, what does it indicate? 


MR. ROSENKRANTZ: Judge, if I may say, Mat 


versus Ohio, that rule simply applias to the state 
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12 laws. It's always been the federal rule that 
-- it's always been the federal rule. 

THE COURT: That has not always been. I'm 
pretty well sure that has not always been. Why don't 
you think? Why do you think Cardoza made that state- 
ment if that wasn't true? There were several. We 
had a long series, a chain of cases which finally 
brought up ths matter and barred the introduction of 
evidence because it's a violation of the search and 
seizure clause of the Constitution. 


I could be wrong about that, but I never 


thought, I didn't think it was always a federal rule. 
You understand, it actually does not have any rele- 

vance to the admissibility of the evidence. Or even 
as to the pertinence or materiality or relevance of | 
the evidence. It simply is a rule adopted in order to 


definitely enforce or compel the police department or 


other law enforcement officers not to violate the 


| 

| 

| 

rourth Amendment. | 


Also to make sure, therefore, that tht same 

rule applies to the states because they found there | 

| 

was no way they could get back at the officers or have! 
suits of recovery etc. But XI am, I guess, in error 


when I thought it was only fairly recently that that 


was true in the federal cours. 


t , 
4 14] 
13 When I say fairly recently, I mean within the 
last 30 years. I could be wrong about that. 


MR. ROSENKRANTZ: I don't think s0, Judge. 


May I address myself to one point? 


THE COURT: Yes. I think a very important 


issue in this case, and the Government refers to it in 
the LaBel case, which it gave to the Court, LaBel 


| 
versus Valley, which is a decision. Get me LaBel. 


| 
MR. ROSENKRANTZ: I have it here, Judge. I 


| 


| 


will show you the page I'm referring to in the case 


which was underlined, not by me but apparently by the 


Government. 


MR. WEINBACH: I agree to that. | 


THE COURT: The test applies whether the facts 


petitioner had committed an offense.” 
by the Court is to be made on the basis of the elec- 
tive knowledge of the police rather than on that of 


the arresting officer alone. 


MR. ROSENKRANTZ: Right. I think that is 
important here. 

THE COURT: That is important. 

MR. ROSENKRANTZ: May I say -- 


THE COURT: Don't get excited. 
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THE COURT: Do me a vavor, look at United states 
versus Cardoza at 470, fed second. 

MR. ROSENKRANTZ: Also I can bring in the case 

cite, 401 -- | 

THE COURT: Please talk a little slower. | 

MR. ROSENKRANTZ: It wasn't for Mr. Weinbach, | 

for your Honor. | 

THE COURT: We can't do things that way. He's 
got to have it. 

MR. ROSENKRANTZ: Whitley at 401, U.S. 470 


fed second, peje 1275. 


MR. WEINBACH: Your Honor, may I be heard? 
MR. ROSEMKRANTS : May I finish? Judge, if I 


may, I think that reading Whitley versus Warden, I 


THE COURT: Find that. a 
| 
| 
| 


think the cases I was referring to earlier vhere the 
original officer -- 

THE COURT: Supreme Court? 

MR. ROSENKRANTZ: Supreme Court, where the 
original officers were given the information and that 
went out on the wire list, they could not have the 
proper probable cause. If you read that with the 
statement in Valley, 1! think what the courts are say 


ing is that the People or the Government cannot have 


nh 14, 
15 a stranger case because the person making the 


arrest doesn't have the information that he shotld 


have. In other words -- 


THE COURT: I understand 2ll that. Yor must 


that I understand you. 

MR. ROSENKRANTZ: I do. 

THE COURT: What he is saying, Mr. Weinbach 
is simply this: is that you can't make a case out 
subsequently if you never had it originally. It 
can't become a stronger case hy a person who had 
the knowledge and wasn't ;resent. I have it. 

MR. WEINBACH: Your Honor, may I be heard on 
4t just briefly? 

THE COURT: Yes. 

MR. WEINBACH: I agree entirely with Mr. 
Rosenkrantz, but he fails to look at the facts and 
compare the facts in Labelle. There is no question 
that the officer who had the initial information had 
probable cause. There was an assault, I forgot what 
this «mnderlying crime was. He gave the information, 
just like Officer aqave the officer information 


Balmer 
to Office: : and th r i ffi wh 
e — nd the arresting o cer ° 
just had a name made the arrest. 
THE COURT: Did they arrest him? 


MR. WEINBACH: They arrested the right fellow. 
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lan) i ie 7 
But the point is the officer who had the oricinal 


information had probable cause. No question about 
it. i 

THE COURT: The officer who had the original 
information didn't have probable cause to arrest this 
mani? 

MR. WEINBACH: But the point is the arresting 
officer had probable cause. 

THE COURT: You get the probable cause later 
if he didn't have it before -- 

MR. WEINBACH: No. What I'm saying is in the 
LeBelle case -- 

THE COURT: Suppose the original officer makes 
a lot of mistakes and the subsequent officer comes 
along and based on that mistake makes the arrest of 
a perfectly innocent man? 

MR. WEINBACH: It would depend on the circum- 


stances. I have just raferred the Court to the test 


of probable cause, it is a test of weighing the cir- : 


cumstances. 

Here we had a case of an officer arresting 
somebody named Angel. He's arresting a man who 
responded to the name Angel, who was standing next 
to a man Sosa Gonzales whom the arresting officer 


knows -- Jose Gonzales, he knew that he dealt in 
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hervin through Officer Bauma. There is no question. 
Under different circumstances I would say your Honor 
would be correct-in finding there is no probable 


cause. I would like to be heard on the Whitley case 


in contrast to tne LeBelle case: In the Whitley case 


THE COURT: Wait a minute. In LeBelle the 
original officer had probable cause. 

MR. WEINBACH: No? 

THE COURT: Where do you have a case where the 
original officer didn't have probable cause? 

MR. WEINBACH: Whitley. That is the point. 

THE COURT: Let me see it. 

MR. WEINBACH: Whitley, that's the exact case. 

THE COURT: Where is Whicley? 

MR. WEINBACH: In Whitley they try the boot- 


strapping argument where the original officer did 


not have probable c..use and the original officer who 


didn't have probable cause tells another officer, 

Go arrest him. The officer arrests him and the 
argument is that even though there wasn't probable 
cause originally, there is probable cause because of 
the information that got from the other officer to 
the other officer. The Court properly rejected that 


argument as bootstrap. 
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THE COURT: Isn't that a bootstrap argument? 


MR. WEINBACH: I would submit it is not, 
particularly because the circumstances. I think 
the Court has to weigh what the circumstances of the 
arrest are. And the question -- 

THE COURT: You agree there is no other case 
like that? 

MR. WEINBACH: I would say it is an highly 
unusual case. I would agree. I would say under 
different circumstances the Court might not properly 
find there is no probable cause ~~ 

THE COURT: Under the circumstances I will 
take this under considerat «1. Now I have some other 
facts to take under consideration which don't pertain 
to you gentlemen. -—» you have any further briefs to 
submit, any of you? 


MR. ROSENKRANTZ: No, your Honor. 


THE COURT: I will take «this under consideration. 


' 
| 


Gentlemen, that ends it for this case. I'll bring 
in the other attorneys. 

MR. ROSENKRANTZ: Does your Honor want & copy 
of LeBelle? 

THE COURT: I don't need it. 

MR. WEINBACH: Does your Honor have Whitley? 


THE COURT: 470, Fed 2nd at 1224. 


Rds 
” That is Caniezo. It is a collective knowledge 


cass and it doesn't cut the way you say it cuts. 


It cuts just the opposite. 


MR. ROSENKRANTZ: Which — is that, Judge? 

THE COURT: The collective knowledge care, 
Caniezo and the other one. 

MR. WEINBACH: Your Honor, one last point on 


the collective knowledge. In LeBelle they refer to 


the collective knowledge and what you're saying is 


barically these officers may not have the facts to 


arrest a person except on the basis of another 


officer's knowledge -- 


THE COURT: That's righ*. Don't get excited 


MR. ROSENKRANTZ: I'm not getting excited, 


Judge. 

HE COURT: But that doesn't help you par- 
ticularly because here if you add it all u. ao one 
had sufficient knowledge tc. 


MR. WEINBACH: There's no question, but if 


C*ficer Balmer was present he would not have 
arrested him. There is no argument there. 

THE COURT: Well admitting that premise, you 
may have a great deal of difficulty in justifying 


probable cause. I will have to analyze this more 
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19a carefully. Thank you gentleme 


MR. WEINBACH: Thank you, your Honor. 
MR. ROSENKRANTZ: Thank ‘ou, your Honor. 
(Whereupon, these proce ings were 
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REPORT RE 


SYNOPSIS: 


On 1/15/75, Det. Vorace Balrer purchased Dxhibit £2 - 50.7 grams of brown 
heroin from Jose GONZALEZ for $2200 OAT. Det. Balner purchased Lxhibit #2 
ffom GONZALEZ“ins‘ce Apt. £3 of 725 4th Avenue, Lrooklyn, New York. 


DLTAILS: 


1. On 1/16/75, Det. Balmer entered Apt. E3 of 725 4th Averue, Brool:lyn, iew 
York at arnroxinately 3:59 PM. Upon entering GOUNZALLZ's arartcent Det. Duluer 
36 Wiih GONGALLZ ahd was introduced to an vnknown male and 
an unxnown female by GONZALEZ: GONZALDZ fold Dot. Balmer that he vould have 
to c2ll his connection. Net. Balrer told CONZALL Ifo hurry up and call nis 
connection because Det. Lalmer had to be sorewhere shortly. GONZALE2—-then 
went to the telephone which was located in the diving roo: end made a 
telephone call. GONZALEZ held the phore to his car without sneaking tuo anyone 
and shortly thereafter GONZALUZ hung up, turned to Vet. Baliicr aud told Der. 
Balser that he could not eet in contact with his connection. Det. Lalmer asked 
GOWZALEZ What did that mean and GONZALUZ “replicd that there was nothing to 
worry about because his connection never fails to cone throurh,. 


es 
2. GONZALEZ told Det. Balmer to have a seat and wait because his connection 
would robably call him. Det. Balmer seated hiaself on the sofa besice GINZALEZ. 
GOUZALDC2~“told Det. Balner that the youns, lady wno was prescr.t in the apartuent 
Was not his rain woran but was his pirlfriend. GONZALEZ asked Det. Balucr tiat 
4f he cave there cod wet hie main pirl who was a waite fenale not to nention 
the youus lady that was present in the apartwent. (fhe lady presently in che 
apartsrent was of Latin oripin). Det. Balmer asked GONZALES “Would the packare 
(herois) be-the ssue as bet. baler had received previously a3 a sumple. 
GONCALS2 told the young lady to show Der. Salnor what ho liad glven her. The 
youag lady stood and walked to Det.Zaluer and recched into her riche 1 pocket 
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three brown rocks which resezbled Exhibit #1 reccived fron GONZALEZ “by Det. 
Balcer. 


3. Det. Balmer teld GONZALEZ ‘that he wouldn't have any problem dealing with 
GON2ALIZ “as long as the heroin he receiveu would be of good quality. Gu JitALuz «— 
confirmed with Det. balwer tnat the heroin Det. Balmer was roinz to receive 

would be the sane as the Saiple Det. Balser had received before. 


tuknown male told Dee. jialner that the heroin Det. Balmer would he 
ire. COWZALSZ vould always be of mood quality. Det. Balmer asked the 
le wae he sure and the uskioym male renlied to Det. Salzer that 
ari GOUZALEC ave been ¢oing business fe. euvate awhile ani that if they were 
not selling quality stuff they would rot * ‘'n business. 
a 
5. Det. Ralzer, GONZALIZ ane tic u.knowm tenale and the unknown nale watched 
television for s short neriod of tire directing all conversation towards the 
television prosram. CONZsJ.2Z asked Det. Balmer could he get hin a driver's 
diceuse., Pet. Raleer asked GON7ALLZ what did he rean, ‘and CONZALI2-tuld Vet. 
bojisery that he needed a criver's license because he could not vet one iv ow 
York. Det. ialser told COUZALEZ thet he would Loask into it and Jet tin know sone- 
thins honday. CONZALLZ shed Det. Baluer how ruca money he had with hix for 
Exvibic #2. Det. Ralaer ¢ evlied 92209. GONZALEZ Told Det. Balmer that the 
package vould cost $2500. 
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6. Det. Balner asked GOLA &% would he trust hin for the $100 or give Det. 
Belwer the opportunity to cet GONZALLZ 4 driver's license for the $100. 
GONZALEZ happily agreed and vrote dowa on a picce of paner what he wanted the 
driver's licenus- vo have cn it and rave it to Pet. Malmer, Det. Balwer tien tolc 
CONZALEZ™ that ho would have to leave the apartzent, because he had to be sonce 
waere in 3rooklyn, New York by 5 PM, and asked GONZALEZ ‘tO vive hin his rhoue 
nucber, €0 Oct. Balmer_could call hin efter he had completed his {ive o'clock 
meetine, GONZALEZ Go»plied aud fave Det. Lalwer on a piece of paper his 

nichunae which vas ‘“NIPPLi"' and a nuvber, bet. bkalner at kbout 4:22 Ph left 
GONZALC"'s apartrer:, 


7. At about 4:30 P% Der, Balmer net with SA Pore und SA Pope jotned Det. 
Baleer in CGV W-5335 and procecded to a telephone booth in the area. SA Pope 
extted the OGV at a teleshone booth and notified tonbers of the gurveillence 
teas of what had transacted between Det. Balmer and GONZALEZ. 

ee 
8. At ebout 5:10 Pp’ Det. Salmer placed a telephone csll ta GONZALEZ anu 
GONG@ALES confirved thac »: sibit #2 vas availible fer Det. Balnier tu pick up. 
AC ADpresl ately 5:25 6p f. BSalrer parked his OGV and entered 725 Ath Ave., 
are went cirect!y to ur, iS, waere GOIZALLS had the door opened waftine for 
Lainer, bet. widier Ciuc .cd the aportiuent and Wes siven Exy j ha 
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— 
at approximately 5:27 PM and Det. Balmer gave GONZALEZ $2209 OAF. At 
approximately 5:30 PH Det. Balnrer exited CONZALEZ*’sS apartzeot and went 
directly to the NYDITF Offices where a field test met with positive 
resuits. ‘ 


DESCRI: sION & CUSTODY OF FVIDENCE: 


Pxhibit #2 - 50.7 prazs of brown heroin contained in a enall plastic dar 
secured at the top with a red wire twist, purcaased by Det. Uorace Laincr 
from GONZALLZ-on 1/16/75 at approximately 5:27 PU in Apt. ED of 724 éth Ave., 
Brooklyn, New York. The evidence was weighed and sealed on the sae Jay by 
Det. Béelwer as witnessed by PO NcCann. Both vere initiailoJ anJ Let. Balmer 
sealed the container and placed £xhibit #2 into i>» NYVCTF Vault for safe 
keeping. On 1/17/75 PO Letioine removed (6 evideac2 fio the vault aad 

hand delivered the evidcuce to the U.S. € eaisi. 99 Church St., NYC for 
analysis and safekeeping. 


PUYSICAL « DESCRIPTION: 


Jose COIZALEZ - mfw/5'7" tall, 150 lbs, liche corplexion, Jens dark brewn hair, 
GOJZALAS was wearing blue dungareeo, a waite ‘T" shirt and a gold necklace. 
Unknown Female - f£/w/20 yrs. of age, wearing a white "T" shirt, bright blue 
duogarces and white hish heel enoes, 5'2" tall, 110 lbs, light complexion, 
dark brown hair and very soft spoken. 


Unkrown Male - possibly called ANGCL - m/w/23 yrs., 5* gt tall, 155 lbs, light 
complexion, wearine blu. trousers, wulti colored shire and sveakers. 
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: lA Carwell 


1975, Det. Horace D. Balmer purchased 77.36 rrans (gro7s 
heroin from Jose ALLZ* eat al, for $4690.90 OAF in Kines 


et. Balrer televhonically made urranrements 
wo (2) ounces eroin on March 5, 1975. Cm 
etine for 2: 
SP, Det. Lalmer alone with S/A Carwell 
tly in frent of 725 4th Avenue on ci 
evited O4V and veut directly to apartment £3. ict. 
door anc was admitted by GUNZALEZ. 


Balmer was directed to the bedroom by 

bring the drivers license and Det. 
vas also in the apartment asked Det. 
Lalcer complicd. 


mech roncy did he have to “cop™ (purchase) with 
V45°%.5090. GOIZALTZ told Net. Lalrer 
vicce. Det. Balrer told ¢ ZA 
CL” told Det. Balmer that he could 
a drivers license, CONNALEZ arreed with wv! 
ter aereed with te proposition. — 
<_k, 


my, 


iy / aa 
i-tim fP) ‘oe 


Croup Supervisor ! 


os 


’ J / 


Detective iorace P. Balmer 


of eset S/A Jenn B. Popes 
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told John Doe "ANGELL" to ret the stuff (heroin) and John Doe 
ie room. Monents later John Doe "ANGEL" returmed to the bed- 

room anid : approximately 2:09PM pave Det. Balmer Fxhibit *3. Det. Balmer 
placed Pxaibit “3 {nto his socks and as he was about to pay "ANGIL"! the 
$450G. SOUZALEZ put his Land out for Det. Balmer to five him the OAF. 
John Doe "ANCEL” told Det. Balmer to wait a ninute 30 he could write dow 
what he wanted on the license and Det. Halmer complied. As soon as “ANGEL” 
gave Det. Balmer a piece of paper with instructions for his crivers license 
bet. Dalmer started for the door. 


G. While i) route to the door GONZALEZ told Det. Balmer if he wanted eone 
real weight to pive him a day to vet it torether and Det. Balmer apreed. At 
ly 2:95P4, Det. Balmer re-entered his OGV where S/A Carwell re- 
mained. Let. Dalrer met up with survetillance officers and told them what had 
transacted between ‘imeelf and CONZALEZ et al. Det. Balmer and S/A Carswell 
then returned to the NYDETF Office. 


approximate 


DESCRIPTION AND CUSTODY OF EVIDFNCE: 

Exhibit #3, 77.86 crane (gross weight) of brow heroin contained in two 
stall plastic bargies, secured at the top with red wire twist. Exhibit ?3 
was purchased Sy Det. Horace D. Balmer from GOWZALEZ on March 5, 1975 at 
2:00PM in apartment £3, 725 4th Ave nue, Drooklyn, New York. Exhibit 23 was 
weished, sealed and initialed by Det. Balmer and P.O. LeMoine and placed into 
the NYDETF vault for safekeeping. On Narch 6, 1975, P.O. Lelecine removed 
txhibit ?3 from the vault and hand delivered it to the chemist located at 90 
Church Street, New York City for analysis and satekeeping. 


PHYSICAL _DI'SCRIPTION: 


Jose GOMEAL ‘Z = See DFA-6 prepared by Det. Balrer dated January 17, 1975. On 
March 5, 1975 he was wearing multi-colored T-shirt and 4: ngarees. 


Sola Doe "ANGEL" = See DéA-6 prepared by Det. Balmer dated January 17, 1975. 
On March 5, 1975 he was wearing white T-shirt and light brown slacks. 
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ONZALEZ & Aneel ROSA . Seizure ‘of cx's 


In 2CS155P1205 


Reports of investipation relative to NYDETF 


1975, the above officers located defendoent 

1968 Chevrolet apg truck bearings New 

o Arthur VALDEZ of 725 Ath Aveone, Brocklyn, 
vehicle wers Anzel cadens of 365 S3rd Street, 
COTTO of 330 52ud Stecet, Grooklyn, New York and 


46th Street, Brooklya, New York. 


LEZ crove the above vehicle to 53rd Street 
weere Police Officer Lefoine identified 
2©F arrest. ROSARIO was also arrestca 
ntaining white powler allered to be cocaine were 
both defendants were advised of their 
per DEA-13 A hy Police Officer George LeiMoine. 


ue above vehicle and the four occupints were taken 
Police Departrent, for processing. After 
ication of MOORE and 74:70, they were released. 


fendants GO'ZALEZ and FOSARTO 


ccobrinting 70 arrest proeersin 


driv ‘ en to. O_and Ain nee 
NOSARLO 4 "Te tre nenortesd 


Vraser ts Eo. Feoaces Lown. 2 Of Detentions 


ty for_ overniehe— dod pins. 


Se 
SiGNRATUML Ages 


Po i{ce Or fier ¢ an 
ae 
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6. On April 39, 1975, GONZALEZ and ROSARIO were removed from the Federal House 
of Detention by Police Officer LeMoine ar’ Police Officer Fraser and transported 
to the Eastern District of New York Federal Court where they were atraizncd 

before ‘lazistrate Shiffoin. GONZALIDZ was held in $50,000 cash bail and ROSARIO 


was released in $5,000 personal recognizance bond. A date for a prelininary 
hearing was not eet. 


FRYSICAL DESCRIPTION: 


Jose GONZALEZ is a white male, hispanic, 29 years of age, DOR: 7/19/46, 5'6" 
tall, 156 lbs. On April 23, 1975 GCO!ZALEZ was wearing a grey sweatshirt, 
lue trouser and brown shoes. GONZALEZ has NYSIS €359362K and Social Security 
#5°4-74-7204. GONZALEZ resides at 725 4th Avenue, Apartment £3, Crooklyn, 
New York. 


Angel ROSARIO is a white male, 32 years of age, DOB: 4/9/43, 5'7" tall, 155 lbs. ) 


On April 29, 1975, he was wearing a blue cotton shirt, blue dunearee ftacter, / 


blue trousers acd black shoes. ROSARIO lives at 365 53rd Strect, Grooklyn, J 
ucu York. — 
Francisco COTTU is a nerro wale, hispanic, 27 years of are, DOB: 1/21/45, 

5°11" tall, 165 lbs. On April 29, 1975 he was wearing a brown shirt, brown 


Jacket, brown trousers and dark shocs. COTO has Sociai Security £060-44-8753 
and resides at 330 52nd Street, Brooklyn, New York. 


Marparet MOORE ‘9 a white female, 23 years of are, DOB: 7/24/51, 5'5" tall, 
135 lts. On April 29, 1975she was wearing a light green jacket, flowered blouse, 
blue dungarees and black shoes. MOORE hae Social Security #106-44-4135 and 


resides at 347 46th Street, Broo, ‘vn, New York. MOOR is the pirl friend of 
Jose GONZALT2. 


“SCRIPTION & CUSTODY OF _EvIpmCR: 


Pehibit #4 - approximately 26.82 prans (gross) of alleged cocaine contained in 
*ix small pieces of tin foil, further wrapped in a sinsle piece of tin foil 
‘earing no marks or lrbels. The evidence was weished aud sealed by PO Le‘loine 
“a witne:laed by PO Fraser on April 29, 1975 and placed in tho New York Drug 
“nforcevent Task Force Vault for scfckeeping. On May 7, 1975, tie evidence 
™& Fenoved froa the vault by PO Le‘ioine and delivered to the DEA Chemist, 


- 


‘5S Weot 57th Street, NYC for safekeeping and analysis. 
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AFFIDAVIT OF MAILING 


STATE OF NEW YORK 
COUNTY OF KINGS 
EASTERN DISTRICT OF NEW YORK, ss: 


LYDIA FERNANDEZ , being duly sworn, says that onthe 18th 


June, 1976 , I deposited in Mail Chute Drop for mailing in the 


day of 
U.S. Courthouse, Cadraan Plaza East, Borough of Brooklyn, County of Kings, City and 
State of New York,%& CWO copies of Government's Appendix 


of which the annexed is a true copy, contained in a securely enclosed postpaid wrapper 


directed to the person hereinafter named, at the place and address state! below: 


Richard Rosenkranz, Esq. 
66 Court Street 
Brooklyn, N. XY. 11201 


Sworn to before me this , 
4 


18th dayof june, 1976 A vl j 
/ apf { <4 


wh. Area “~ ao / LYDIA FERNANDEZ 


“oer 


